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By-Laws  of  -  definition  of  ord  "child  ■ 900 

Wrapper  on  road  -  tioetlon 
DefctSained  by  Dlroctor  of  -oalth  ....• 


Zoning  Commission  -  ,/ithdrawal  of  Application 

Filed  with  City  Planning  Commission 880 

Zoning  -  .withdrawal  of  Application  for 

After  Decision  by  Commission 886 
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January  7,1935. 

SUBJECT:  Licensing  the  Operation  of  Vehicles 
Offered  to  the  Public  for  Hire. 

Gentlemen: 

This  office  is  in  receipt  of  your  request  for  an  opinion, 
as  follows: 

REQUEST 

Has  the  City  and  County  of  San  Francisco  the  power  to 
license  and  regulate  the  operation  of  vehicles  offered  to  the 
public  for  hire? 

OPINION 

I  am  informed  that  the  ordinance  licensing  the  operation 
of  vehicles  offered  to  the  public  for  hire  is  now  pending  before 
you.  In  this  ordinance  there  are  fixed  various  license  taxes  for 
such  vehicles. 

Section  145  of  the  California  Kotor  Vehicle  Act  provides 
in  part  as  follows: 

"Nothing  in  this  act  contained  shall  be  so 
construed  as  to  prevent  boards  of  supervisors*  *  * 
from  licensing  and  regulating  the  operation  of 
vehicles  offered  to  the  public  for  hire,*  *  *." 

At  first  blush  it  might  appear  as  though  this  section  of 
the  California  Motor  Vehicle  Act  gives  the  City  and  County  of  San 
Francisco  authority  to  levy  a  license  tax  upon  the  operation  of 
vehicles  offered  to  the  public  for  hire,  but  the  section  does  not  do 
this.  All  that  it  does  is  to  provide  that  nothing  in  the  act  shall 
prevent  the  board  of  supervisors  from  licensing  and  regulating  the 
operation  of  vehicles  offered  to  the  public  for  hire. 

We  now  come  to  the  proposition  of  whether  the  City  and 
County  of  San  Francisco  has  any  power  to  license  the  operation 
of  vehicles  under  such  conditions. 

In  the  case  of  EQUI  v.  CITY  AND  COUNTY  CF  SAN  FRANCISCO, 
Superior  Court  No. 240, 511,  which  decision  has  become  final,  Judge 
Walter  Perry  Johnson,  in  a  very  long  and  elaborate  opinion  fortified 
by  many  authorities,  held  that  the  City  and  County  of  San  Francisco 
could  not  levy  a  license  tax  for  revenue,  but  could  only  levy 
license  taxes  for  regulatory  purposes. 

Under  these  conditions  we  are  met  with  the  proposition 
that  the  City  and  County  of  San  Francisco  can  levy  a  license  tax 
upon  the  operation  of  vehicles  offered  to  the  public  for  hire 
only  if  the  license  tax  is  based  upon  regulation  and  not  upon 
revenue. 
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It  is  therefore  my  opinion  that  the  City  and  County  of  San 
Francisco  has  no  power  to  levy  a  license  tax  upon  the  operation 
of  vehicles  offered  to  the  public  for  hire  for  the  purpose  of 
obtaining  revenue,  but  can  do  so  only  for  the  purpose  of  regulating 
such  vehicles. 

If  you  find  a  reasonable  basis  for  Sustaining  a  regulatory 
license  tax  upon  such  vehicles,  I  am  convinced  that  the  ordinance 
is  valid.   If  you  cannot  do  so  and  you  pass  the  ordinance  merely 
for  the  purpose  of  raising  revenue,  the  ordinance  is  invalid. 

Respectfully, 


City  Attorney 


BOARD  OF  SUPERVISORS, 


#3 
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January  12,  1936. 

SUBJECT t  Ue i  Regulating  Closing  Hours 
of  Laundries* 

Oentlement 

You  have  heretofore  submitted  to  bio  an  ordinance  regulating 
the  maintenance  of  public  laundries  and  public  wash  houses  within  the 
City  and  county  of  San  Francisco  and  providing  for  the  closing  there- 
of on  undays  and  legal  holidays,  and  in  addition  said  ordinance  pro- 
vides for  identification  of  all  vehicles  used  in  said  business* 

yixiON 

Such  an  ordinance  to  be  legal  must  be  based  upon  the  necess- 
ity of  Inspection  as  a  health  precaution  and  must  also  be  based  upon 
the  fact  that  there  are  inspectors  for  such  public  laundries  and 
public  wash  houses  and  that  such  Inspection  cannot  be  tnade  on  undays 
or  legal  holidays  because  of  the  fact  of  the  absence  from  duty  of 
such  Inspectors* 

The  questions  of  fact  for  the  Eoard  of  Supervisors  to  deter- 
mine are  whether  or  not  there  are  such  Inspectors,  whether  or  not 
such  Inspection  could  be  made  on  Sundays  and  legal  holidays,  and  If 
such  Inspection  is  necessary  for  the  protection  of  the  health  and 
welfare  of  the  citizens  of  the  City  and  ounty  of  San  Francisco* 

If  you  reasonably  determine  that  such  Inspection  Is  necess- 
ary for  the  public  health,  and  If  it  is  a  fact  that  there  are  In- 
spectors for  such  purpose  and  that  such  Inspectors  are  not  on  duty 
en  Sundays  and  holidays,  It  is  my  opinion  that  such  an  ordinance 
would  be  legal* 

IH  RE  LOWENTHAL,  92  Cal.  200; 

EX  PARTE  UEN..ESSY  (Cal*),  273  Pac*  826. 

uch  a  provision  as  is  contained  In  Section  3  of  said  ord- 
inance, providing  for  the  lettering  or  painting  the  name  of  the 
laundry  u:;on  vehicles  engaged  in  collecting  or  delivering  clothes, 
has  been  upheld  In  the  case  of  milk  wagons  under  the  state  !  Ilk  Act 
and  I  can  see  no  reason  why  the  same  argument  would  not  apply  to 
laundry  wagons,  and,  therefore,  It  Is  my  opinion  that  such  require- 
ment Is  legal* 

Respectfully, 

ciTY  a¥¥<M2¥ 


BOARD   .<F   SUPERVISORS, 
City  Hall. 
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January  18,  1935. 


SUBJECT:  Payment  of  Taxes  far  Current 
Year  without  Payment  for 
Previous  Years. 


Dear  :ir: 

This  office  is  in  receipt  of  your  request  for  an 
opinion  as  follows: 

■J-1U33T 

"On  'lay  15,  1933  the  G-overnor  approved 
Senate  3111  No.  178  known  as  Chapter  340,  Statutes 
1933,  wherein  it  was  required  that  the  owner  of  a 
motor  vehicle  pay  his  1934  tax  and  have  his  motor 
vehicle  registration  certificate  validated  by  the 
assessor  in  order  that  he  might  procure  his  1935 
license  plates  which  are  only  procurable  without 
penalty  during  the  month  of  January. 

"Your  opinion  is  requested  by  us  as  to  whether 
we  may  legally  refuse  to  accept  the  1934  tax,  now 
being  paid  to  us  plus  10%  penalty  on  those  who 
failed  to  file,  because  of  the  feet  that  the  Bureau 
of  Delinquent  Revenue  in  charge  of  .  r.   iohardson 
has  on  its  delinquent  rolls  a  tax  due  for  a  previous 
year . " 


There  appears  to  be  no  Cal  ifornia  statute  which 
requires  the  Assessor  to  refuse  to  accept  tha  1934  personal 
property  taxes  when  payment  of  personal  property  taxes  for 
previous  yean-  has  not  been  made.   Under  these  circumstances 
the  general  rule  applies. 

ee:  61  COR.  JUR.  966. 

This  rule  is  to  the  effect  that  a  tax  payer  may 
pay  taxes  for  any  year  that  he  may  desire  irrespective  of 
whether  he  hes  paid  for  previous  years. 

Therefore,  you  may  not  legally  refuse  to  accept  the 
1934  personal  property  taxes  when  tendered  under  the  circum- 
stances outlined  in  the  re -ue-t. 

To  -  Respectfully  submitted, 

The  Assessor. 


i|  CI  .  -  -  " 
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Feb.   18,    1935. 


SHWSCTi      Is  Majority  of     norm*  of  ,"  embers 
of  3oerc   of  .Tlclent 

Before  sa  rd? 


This    office   is  in  reoei-t   wt  yc.r  r        set   for  an 
opinion  as   follows: 

3 £ 

"Tlw  esires  to  be  advised 

concerning  whether  a  majority  of  a   quorum  of  its 
members  ©an  determine  Battel  the 

k)ard. 

"In  1910  e  rule  of  t/.e    BMUrl      f    .duration 
wee  passed   b>  mw4  *-;e.*Kber  Lloraj      frr" 

i    vote  of  a  rmjor  i 1 

be  neoessary  tc  teumt   tmilUHy' 

"  .e  uosii*o  to  be  his 

rule  has  sny  application  to  the  question," 

.    ,    ..      . 

~*neisco 
provides  for  the  nomination  of   BiriMM   of  to     >oard   of   -.ducat  ion 
by  the    eayor,  to  com  %b»  e.V     - 

tors.        |    I  o.   134).       'Nowhere   la  the  IMS  Charter   ic  there  any 
direct  reference  to  a  net:.  titer  oonotittt- 

a  majority  when  a  rote   is  te.ken  by  the 

Kfl    ■■■  a   been   suggested   U.t   subdivision    (i)   of    .ection 
19  of  t  irter   i-  a  is. 

of  subdivision   (ij    of     ection  19  reads  ss  follows: 

quo  run   for  the  transaction   of  offici    L 

•iness  aha;  i 
neabers  of  each  torn]  .  mission,   but  a   smaller 

number  nay  adlourv 

the  attendance   of  absent  r.enbers   in  the  Runner  and 
subject   to   penalties   to   be    proWl4M   by  ce. 

■ajority,   two-thirds,    three-fourths,   or  other 
vote  .3peeif led  by  '  any  boord  or 
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coral selon  •hail  aaen  e  majority,    two-thirda,   three- 

ths  or  other   mVt  a  awnbers  of  . 

board  or  aomlaaloa." 

However,    It  does  not  eppsar  I  -agoing  qaote- 

lie)*.    In    It-    ertlrety,    isapplieiib.  -  cation. 

Only   trie   first  refers 

f  ottter".i^i   ;.;  o      o'..»rian.  ..    nentanes 

vary  ue;  «n  •    fixe  i   speci- 

fied  by  the  Charter,   e*h  fixsd  pre  port  lot,   includes  til 
man  oar  a  of  trie  board  or  costal  se  ion  ,ae  there 

la  no  fixed  rtloa   of  ftaabers   of  tba 

provided  anywhere    .  rter,    »a   ere  of   necessity  relented 

to   the  ^oaaMB  law  role  *r  :,tly  sat  forth  in 

43     Coi;   jur.   •>**,   »»  follows: 

'•fehlle   in   tne   absence  of    siuurt  .    .-y 

provision  trsry  t  ■  f 

t   a  laajorlty   of  a    r.ucruT  _  r  r I 


■ 


»riai* 

T*el  body. 


EeWJBj  I  . 


:  trance  oea  baas  *ne  by  laeafeerr  .-;.   of 

kawi  opinion  rendered  by  ma  on  Jan*  fcC,   1M1,    in 

which   I  Laid   as   f    I 

tic 
I  rter  provides   il  m  or  decision  oi   trjs 

Board   of    education   shall  bsorae  official   end  bind- 
ing without  the   occurrence    A   a   Majority 
— mbars  of  ths  Boaev  . 

rter  refereass  in  v.«  fore- 
going quotation   is   t  -    r 

-*-.«r.         !■    r  .<»  rticle 

YII,   it   is  provided  ai        -    a  as: 

"****aad  no  aetloa  or  decision  of  tha  board 
•hall   bee   -.e  •  m»m 

c -rrenee  of  a  wai..  d«" 

u&atances  it  very 
unde  -ter   It   aaa  naoaaear  eri  ,    In   r 


-  - 


upon  or  deciding  n  ->'ttor,    to  nnve  a  majority  of  all  of  the 
Barbara  of  iur.        In   view  of  the    f^et   tret  the 

■rf.*r   coiit'  ins  no   sircilor   language.    It    is  reasonable 

to  assure  that   the  >^-rd    af     r  beholders  deaired   to  n»Jce  a   change 
Tran  tho  rule  rt  -rence  o  *  ty  of 

•11  of  the  members  of  tne   soar-  a  majority 

of  a   quoruia, 

to  the  claimed  unrepealed 
rule  mentioned    In   the   request,   which   rule   ^a«?    "-isaeA   by   the   3oard 

m    rhen   tv-ro   part  b tti  embers 

of  the    kiard.  was  created   by  an  early  Charter  pro- 

abljr,  tali  le  • 

Vrc  tie   of  its     assa^e  the  or 

aaicl  '?nbers   ob- 

.^d  offiee  uiUer  an  entirely  different   fystern  then  that   sub- 
■hed  *han  seven  person*    k  ted  the  Hoard 

of  Mueetion. 

This  N*S«ala(  .  f  necessity,    be   eetfM    since 

tt*  Inter  -  'id  for  action  ay  q  -sjority 

of  the  «Lole  3oar&  in  order  to  give  ef^  ot   t  ,   its  ajtlcn. 

Lob  ema,    la  cTf   it,   .i   --->eo.l   cf  the 
1910  Board   rule,        *hen   tbe   193S  r%    »  itive,    the 

.  -r  rale  he 

effect  of  this  "ssa  cert*-  lily  -  '  ile  of 

L0. 

procoei  \  ha  prsaanfc 

Ttoard   of  a  parliamen    ry  ]  en   ruT.e   ;>re- 

*5  ee  e  inajo.ity  of  rui*  prevailed. 

(  -ee  43  Cor.jur.   5u4.)        This   seeuss   to  be  the  generel  rule. 

aMlvlaioo  (a)  af  -ter 

glv*  vie 

rles  am4  rcpilntloae  not   taeeaa  :     f^r  the 

.ot  of  its  affl        .        In  the  absence  of  ft  ▼   statute, 

Ll    -  .V  ch  w:u  Id 

[                  ..i  &  raajox'ity  of  a   qaoi              ::ct,  in  order  to  have 
such  action  dec1.'  rai  vnlld. 

In  vie  ,    ]  i  the 

■rancisco  nay 
lawfully  act  by  rote  of  -orua. 


••e  -  ■     '  -       '  '  . 

Boe,  liuoatic    . 
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March  2,  1935. 


:   In  re,  vsaessrient  of  ?er^ 
Property  escaping  Taxation 
between  the  first      ..  of 
roh  and  the  first  Hon&ay  of 

July. 


Dear   i  r : 


I  have  your  letter  reading  as   follows: 


"Your  attentio      is  directed   to     eetion  3649 
of  the     olitical  Code  of  the   .  tate  of  California 
(as  attended  in  1933  -  said  amendment  becoming; 
effective  August   21,  1333.) 

"Your  attention  is  particularly  directed  to 
that  portion  of  the  science  in  the  first  para- 
graph which  reads,    'such  property  when  discovered 
by  the  As.sosnor  to  have  escaped  taxation  for  such 
year  -  -  shall  be  assessed  and  entry  thereof 
i   nediately  nade  upon  the  -  ssessnent  Roll** 

■fiffttlllng  that  the  above  q>  oted    sentence  must 
be  read  in  connection  with  the  cor-plete   section  the 
following  question  is   o;br:itted  to  you  for  opinion: 

_uestion 

"In  the  event  of  the  discovery  by  the  assessor 
so  etirte  after  the   first  I  onday  of  caroh  1035  t* 
a  motor  vehicle  asc    ped   taxation  in  1934,    should 
the  entry  of  such  a— pa  be  -lode  on  the     ssesssent 

:i     t  the  year  for  which  said  property  aaou24 
have   been  assessed  or  is  the  Assessor  permitted  to 
include  in  the  1935  ;.ssess- lent    EtoU,  the  1934  dscape?" 

[    -.      | 

You  will  note  tUrt      action  3649  of  t:e      olitical 
Code,  a  portion  of  which  you   quote   in  your  letter,   is   in 
two  paragraphs  and,    as  you    say,    every  r>art   of   the  section 
must   be   construed   so   as  to   «ive  effect  to  all  of  its  provi- 
sions,   if  this    is   oossible.        It    is   not   entirely  clear  f 
the  first  part  of  etion  whether  the  e?vtry  cf    the 

assessment   should   be  roade   in  the  tax  rolls  of   the   current 
year  or  in  the  rolls  of  the  year  during  which  the  lien  attached 
to    the  property. 
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rjrever,  on  examining  the  second  paragraph  of  the 
section  I  find  the  following  language: 

e  authority  grantee  to  the  assessor  to 
assess  property  which  has  escaped  taxation  and  to 
enter  the  sai»e  upon  the  assessment  or  tax  roll 
of  the  year  for  which  said  property  should  have 
been  assessed  or  taxed  shall  be  United  to  a  period 
not  r.ore  than  two  years  frc  the  date  upon  which  the 
lien  for  taxes  of  such  year  attached." 

It  would  appear  to  me  fron  the  above  quoted  language 
that  it  was  the  intention  of  the  Legislature  that  the  entry 
of  the  assessment  should  be  nade  in  the  rolls  of  the  year 
during  which  the  pr  party  in  fuostion  escaped  taxation. 
This  c  nclusion  is  borne  out  when  you  examine  :ecticn  3649 
as  it  was  nrlisinally  enacted  and  as  it  existed  up  to  the 
time  of  t;.e  1933  amendment. 

As  it  then  read, the  Assessor  hod  the  power  to 
assess  property  which  te  d  escaped  taxation  during  the  orevious 
year  at  double  its  value.   Under  the  anended  section,  it 
spp%nr»   that  the  only  penalty  which  the  s-ssessor  can  visit 
upon  property  which  h&s  escaped  assessioent  is  to  aiid  ten 
percent  of  the  tax  if  the  property  is  discovered  after  the 
first  day  of  feee-^ber  of  the  year  for  which  it  is  taxable. 

You  are  therefore  advised  that,  in  our  opinion, 
the  entry  of  the  assessment  should  be  uade  in  the  records 
of  the  year  for  which  the  property  escaped  taxation. 

Respectfully  submitted, 


To  the  .ssessor. 

I 
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March  6,  1935, 


oUBJBCT:  Charge  for  Installation  of 
Temporary  Hoof  on  Lowell 
3chool  after  ire. 


Gen  tie  "-en: 


This  office  is  in  receipt  of  your  ruquest  for  an  opinion 
as  follows: 

"  e  would  like  to  have  your  opinion  as  to  the  res- 
ponsibility for  the  payment  of  temporary  rc;>  ir3  necess- 
itated by  fire  at  Lowell  High  School,  no  to  whether  they 
are  a  proper  charge  unon  the  Jity  and  County  of  >an 
Francisco  and/or  the  nation. 

"Under  the  terms  of  :  r.  Petersen's  contract,  was  it 
his  duty  to  protect  the  building  after       re,  and 
shoulc?  the  cont  of  such  protection  be  assu^ied  by  Mr. 
Petersen? 

"We  have  an  estimate  of  Jl,950.0O  for  installing 
temporary  roof,  for  work  done  after  the  fire  to  protect 
further  deaage  being  done  by  rain,  etc.   The  extracts 
in  question  are  in  the  hands  of  the  ireetor  of  the 
Department  of  Public  forts." 

HUB* 


In  rendering  an  opinion  in  this  matter  it  must  be  borne 
in  i:d  that  the  Lowell  High  School  d  by  fire  at  a  time 

when  oertein  repair  work  wes  being  done  on  it  by  a  contractor. 
The  contractors  specifications,  among  other  conditions,  provide 
as  follows: 

•apousibility  of  --o  itraotor 

"The  Contractor  shall  be  responsible  for  any  damage 
to  the  ouilding,  its  contents,  or  to  any  portion  of  the 
property,  incl  ding  steps,  sidewalks,  pave  .ants,  curbs, 
planting,  etc.,  and  he  shall  repair  all  such  damage  at 
his  own      b«  In  a        satisfactory  to  the  epa  rtment 
of  Public  er. 

"The  above  mentl        age  shall  include  fire. 
The  Contractor  shall  protect  the  City        ity  of  an 
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Francisco  against  all  losa  by  taking  out  the  necesaary 
fir©  insurance  in  excess  of  that  mentioned  in  trie  General 
Coiditioi.s,  for  he  ?iil  be  held  solely  responsible  if  the 
building,  or  feny  portion  of  it,  or  tents,  is  danaged 
by  firs  during  the  life  of  bis  contract.  >  ch  insurance 
shall  be  taken  out  in  the  manner  specified  in  the  General 
Conditions. 

ne  Contractor  shall  also  be  responsible  for  any 
danage  to  the  building,  or  to  its  contents,  as  a  result 
of  rain  entering  the  building  during  the  life  of  his 
contract*   he   shall  provide  planking,  building  peper, 
tarpulins,  or  other  neans,  sufficient  to  giv       >te 
protection  against  the  element  -. 

In  order  to  reach  a  nroper  determination  of  the  cuestion 
of  whether  the  chool  2is*rict  should  bear  the  cost  of  installing 
a  temporary  roof  or  whether  the  contractor  should  bear  this  charge, 
it  is  necessary  to  analyze  the  fore       uoted  provisions  of  the 
specifications. 

You  will  note  thot  the  first  r^ragrapB  of  the  quoted 
portion  of  the  specificati       vides  ss  follows: 

e  contractor  shell  be  responsible  for  any  daisag© 
to  the  bni^    ,  its  contents,  or  '  ^ortion  of  the 

property,  inducing  steps,  sidewalks,  pavements,  curbs, 
planting,  etc.,  and  he  shall  repair  all  such        -^t 
bis  own  expense  in  a  manner  satisfactory  to  the  department 
of  Public  orks  and   the       or." 

This  paragraph  was  und oubedly  meant  to  epply  in  the  event 
any  damage  was  done  by  the  contractor  hiinself  during  the  course  of 
the  repair  work.   I  am  informed  that  the  contractor  was  not  in  any 
wise  responsible  for  the  fire.   Consequently,  ph  would 

not  place  any  liability  upon  him  notwithstanding  the  fact  thot  in 
the  next  paragraph  we  find  the  following: 

"The  above  menti  ned  dosage  shall  include  fire." 

In   the  second  quoted  paragraph  it  is  I       I  that  the 
intention  of  the  contracting  parties  was  thnt  tne  contractor  should 
procure  fire  is      ■  policies  exec  .tec  fo*  tfct  protection  of  the 
City  *co  in  the  event  of  fire  during  the 

life  of  *he  contract.    I      tfonsod  that  this  was  done  snd 
and  all  loss  resulting  frorr.  the  fire  was  paid  by  the  insurance 
carriers. 

The  third  quoted  paragraph  is  the  paragraph  with  which 
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we  are  directly  concerned.    It  provides  as  follow*: 

"The        tor  shall  also  be        ible  for  any 
damage  to  tne  build!)  ,  a   to  its  contents,  as  a  result 
of  rain  entering  the  bull  life  of  his 

contract.  Be  shall  provide  plunking,  bullaing  paper, 
tarpaulins,  or  ether  means,  sufficient  toglve  complete 
protection  against  the  elements." 

You  will  note  that  thi3  paragraph  provides  for  responsibil- 
ity on  the  part  of  tho  contractor  for  any        to  the  build  ing  or 
its  co itents  as  a  result  of  rain  enter;       building  during  the 
life  of  the  contract.   The  paragraph  further  provides  Meet  the 
building  shall  be  completely  protected  against  the  elements.    It 
is  reasonably  evident  that  t;       ^roph  was  meant  to  cover  a  situ- 
ation contemplated  by  the  c   -ntr-acting  parties,  to-wit,  protection 
against  the  elements  when  it  became  necessary  for  the  contractor  to 
moke  repairs  which  would  ftomally,  and  during  the  course  of  his 
work,  nermit  rain  to  eutsr  the  building.   It  is  hardly  likely 
th"t  it  was  i  tended  to  cover  a  situation  where  the  roof  of  the 
building  was  partially  destroyed  by  fire. 

There  is  some  quertion  al  La  faet«  Ebt  par^raph 
is  possibly  susceptible  of  two  constructions,  bat  when  the  entire 
portion  or  the  specifications  dealing  with  the  responsibility 
the  contractor  ars  read  it  becomes  fairly  reasonably  evident  that 
the  contractor  ahem  Id  be  .-ible  for  rain  getting  into  the 
building  only  under  the  usual  and  ordinary  conditions,  and  not  as 
a  result  of  «n  extraordinary  Situation  such  as  a  fire. 

In  view  of  the  foregoing  1  am  of  the  opinion  that  the 
cost  of  the  Installation  of  a  temporary  roof  shoula  be  borne  by  the 
School  T.istrict. 

-pect fully  submitted, 


CITY   ' 


TO  - 

The  Board  or 


■  -at  mm 
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Maroh  6,  1935, 

SUBJECT*   Contract  for  Repair  of  Existing 
Building  Abrogated,  by  Partial 
Destruction  of  Building, 

Gentlemen: 

This  office  is  In  receipt  of  your  request  for  an  opinion,  as 


follows: 


iu^.j^T 


"RESOLVED:  That  it  be  and  is  hereby  declared  to 
be  the  complete  sense  of  the  Board  of  Education  that  the 
contract  for  Lowell  High  School  be  completed  by  the  con- 
tractor, Mr.  H.  L.  Petersen,  provided  that  said  contract 
is  not  cancelled  as  a  matter  of  law. 

"The  Board  at  its  meeting  last  night  directed 
that  a  request  be  sent  to  you  asking  for  a  written  opinion 
on  the  following  question: 

'Did  the  fire  in  Lowell  High  School  cancel  the 
contract  with  H.  L.  Peterson?1" 

OPINION 

When  an  existing  building  is  being  repaired  and  it  is  de- 
stroyed by  fire,  the  following  seems  to  be  the  rule: 

"It  Is  also  very  well  established  in  this  country 
that  where  one,  as  in  this  case,  agrees  to  furnish  labor 
and  materials  on  an  existing  building,  the  property  of 
another,  the  agreement  is  upon  the  implied  condition  that 
the  building  shall  remain  in  existence,  and  that  the  de- 
struction of  it  without  the  fault  of  either  party  will 
excuse  performance  of  the  contract  by  the  person  perform- 
ing such  labor,  and  entitle  him  to  recover  the  reasonable 
value  of  the  part  oerformance  already  effected." 

KEELING  v.  SCKASTEY  &  VOLLMER, 
18  Cal.  App.  764,  at  766. 

In  view  of  the  faot  that  the  rule  Is  that  when  an  existing 
building  is  destroyed  the  contract  is  abrogated,  I  can  perceive  no 
reason  why  the  same  rule  would  not  apply  in  the  event  the  building 
were  destroyed  to  such  an  extent  as  to  preclude  the  possibility  of 
a  resumption  of  the  repair  work  notwithstanding  that  the  building 
was  not  entirely  destroyed. 


ft 


':' 


3D 


-91     Ml    *2    Li.-'.i. 


|     O..  C  C< 


1C 


|  It» 


fiOiTjaurtc  .•  " 


►1    M 


#2 


In  GIBBS  v.  HERSMAN,  73  Cal.  App.  732,  the  court  held  that 
where  from  the  nature  of  the  contract  It  Is  evident  that  the  parties 
contracted  on  the  basia  of  the  c  ntinued  existence  of  the  thing  to 
which  it  relates  the  subsequent  perishing  or  destruction  of  the  thing 
would  excuse  performance. 

Thus  we  find  in  effect  that  where  there  is  an  impossibility 
of  performance  the  building  contract  is  abrogated  as  a  result  of  the 
destruction  of  the  work  to  be  repaired. 

See  also:      53  A.  L.  R.  131, 
74  A.  L.  R.  1289, 
6  CAL.  JUR.  445. 

All  of  the  foregoing  reasoning,  of  course,  depends  upon  the 
lack  of  an  express**  provision  to  the  contrary  in  the  specifications. 
We  find  no  express**  provision  making  the  contractor  liable  in  this 
case. 

I  have  been  informed  by  Mr.  William  H.  Worden,  Director  of 
the  Department  of  Public  Works  that  because  of  the  extent  of  the 
destruction  wrought  by  the  fire  it  is  impossible  for  Mr.  Petersen 
to  continue  with  the  contract. 

Under  these  circumstances,  it  is  ray  opinion  that  the  con- 
tract with  Mr.  Petersen  was  abrogated  and  oancelled  by  the  fire. 

Respectfully, 


CITY  ATTORNEY 


BOARD  OF  EDUCATION, 
Civic  Auditorium. 
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'arch  15,1935, 


SUBJECT:   Assessor  may  Assess  ..hiskey  and 
Liquors  at  Its  cost  Including 
Federal  Tax.     Rt     ouble  Taxation 
Involved. 


Dear  Gir: 


You  have  requested  my  opinion  as  to  your  authority  to 
assess  whiskey  and  other  11 juors  on  the  basis  of  their  costs  to 
the  wholesaler,  which  cost  Includes  the  Jnited  states  Government 
Internal  Revenue  Tax.  Your  thought  in  the  atter  concerned  the 
possibility  of  a  double  taxation,  because  of  the  imposition  of  the 
aforesaid  United  states  tax  and  the  Gity  and  Gounty  tax  based  upon 
the  assessment. 

OPINIO  . 

Section  3627  of  the  lolitioal  Jode  of  Galifornia  directs 
that  "all  taxable  property  must  be  assessed  at  its  full  cash  value 

",  and  ection  3617  of  the  said  Gode,  provides:  "The  terms 
♦value*  and  'full  cash  value'  mean  the  amount  at  which  the  property 
would  be  taken  in  payment  of  a  just  debt  from  a  solvent  debt  r 

So  in  view  of  the  aforesaid  provisions  of  law  you  may  assess 
the  property  in  .uestion  on  the  basis  indicated  because  the  federal 
tax  paid  enters  into  the  "full  cash  value"  of  it. 

The  objection  predicated  upon  the  theory  oi'  double  taxation 
is  untenable,  particularly  when  the  definition  given  to  such  term  by 
the  said  court  is  taken  into  consideration. 

"Double  taxation  in  a  legal  sense  does 
not  exist  unless  the  same  oroperty  is  taxed  twice  by 
the  same  government  or  within  the  same  jurisdiction, 
during  the  same  period.1' 

24  Gal. Juris,  p.  132,  section  113; 
San  Francisco  v.  rey,  63  Gal. 470; 
C.  A.  Ganfield  v.  Gounty  or  Los  ..ngeles, 

157  Gal. 617. 

The  taxing  authority  herein  to  b>-  exercised  is  by  the 
municipality  of  an  .  rancisoo,  which  is  absolutely  distinguishable 
fro:a  the  United  tates  government,  the  agency  which  imposed  the 
Internal  revenue  obligation. 
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Therefore,    i.he   proposed.    procedure    outlined  by  you 
is  in  accord  with  legal  principles  and   thu.  :;aible. 

iespectfully, 


Oity  attorney. 


TH3   ASSESSOR. 


066 


March  18,  1935. 


SUBJECT:   Billboards  -  Carrying  on  the  Business 
or  Occupation  of  Bill  Posting  or  Main- 
taining Billboards* 

Gentleman l 

I  have  your  communication  wherein  you  ask  if  a  person  who  de- 
sires to  erect  a  single  billboard  on  his  own  property,  which  billboard 
advertises  another's  business,  Is  engaged  in  "carrying  on  the  business 
or  occupation  of  bill  posting  or  maintaining  billboards",  and  there- 
fore must  he  pay  the  license  provided  by  the  ordinance  before  he  is 
entitled  to  a  permit  to  erect  the  billboard? 

OPINION 

The  pertinent  portion  of  the  license  ordinance  on  the  subject 
Is  as  follows t 

"No  person,  firm  or  corporation  shall  engage  in 
or  carry  on  the  business  or  occupation  of  bill  posting, 
advertising,  sign  painting  or  outdoor  advertising  or 
maintaining  billboards  without  paying  the  license  provid- 
ed for  In  this  ordinance." 

The  question  to  be  determined  therefore  is:  Does  a  single 
act  bring  one  within  the  term  "engaged  in  business"? 

In  MERCED  COUNTY  v.  HELM,  102  Cal.  159,  the  Supreme  Court  of 
this  state  said: 

"A  single  act  does  not  constitute  a  business, 
and  when  a  sale  Is  but  an  incident  in,  or  the  final  act 
of,  another  business,  it  cannot  be  said  to  be  the  bus- 
iness which  Is  carried  on  and  transacted," 

In  CUZNER  v.  CALIFORNIA  CLUB,  155  Cal.  305,  the  court  said: 

"The  term  'business*  as  used  In  a  law  imposing 
a  license  tax  on  businesses,  trades,  professions,  and 
callings,  ordinarily  means  a  business  In  the  trade  or 
commercial  sense,  one  carried  on  with  a  view  to  profit 
or  livelihood." 

The  courts  in  other  jurisdictions  have  expressed  similar 
views  on  the  subject. 

See  MORNING  STAR  v.  STATE  (Ala.),  33  So.  485.   In  this  case 
the  oourt  said: 


• 


to   ; 


■ 


"Doing  a  single  act,  pertaining  to  a  particular 
business ,  will  not  be  considered,  ae  has  been  held,  as 
engaging  in  or  carrying  on  the  business,  yet  a  series  of 
such  acts  would  be  so  considered," 

The  Supreme  Court  of  the  same  state  has  In  the  case  of  ROOTS 
ft  STATE,  99  So.  748,  saidt 

"The  term,  'engage  in  business,'  within  Acts 
1919,  as  applied  to  labor  agents,  means  that  employment 
whioh  occupies  the  time,  attention,  and  labor  of  the 
person  so  engaged  in  business,  and  not  an  employment 
that  is  occasional,  irregular,  or  illegal,  and  a  single 
act,  is  not  engaging  in  business,  unless  he  makes  all 
necessary  preparation  to  carry  on  the  business,  and  holds 
himself  out  therefor," 

In  view  of  the  foregoing,  you  are  advised  that  one  who  erects 
a  single  billboard  upon  his  own  property,  although  that  billboard  may 
advertise  the  business  of  another,  and  there  is  no  evidence  presented 
to  you  that  the  single  act  is  one  of  similar  future  acts,  is  not 
engaged  in  the  business  "of  bill  posting,  etc."   Therefore,  unless 
there  is  some  particular  inhibition  a  gainst  the  erection  of  bill- 
boards at  the  particular  locality,  or  that  it  Is  not  constructed  as 
required  by  ordinance,  a  permit  to  erect  the  billboard  cannot  be 
denied  merely  because  the  applicant  has  not  paid  the  license. 

Tours  very  truly, 


6ITY  A* TtttBflF 


Board  of  Permit  Appeals, 
City  Hall. 
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iiarch  18,  1935. 


SUBJECT:  In  He,  Necessary  Legislation 
to  rermit  Contributions  to 
San  Francisco  Bay  Bridge  Exposition. 


Dear  ">irs: 

Supervisor  Arthur  If.  Brown  has  requested  that  I 
advise  your  Board  what  legislation,  local  and  state,  would 
be  necessary  if  the  Jtate  of  California  as  well  as  San 
Francisco  is  to  make  any  contribution  to  the  Can  Francisco 
Bay  Bridge  Exposition  Commission  to  aid  in  the  holding  of 
the  expos!  t  ion. 


n   Francisco  Bay  bridge  Exposition  Commission  is 
a  private  non-profit  corporation  organized  under  the  laws  of 
the  r.tate  of  California  and  therefore  practically  the  same 
local  and  state  legislation  will  be  necessary  if  city  and 
state  funds  are  to  be  contributed  to  the  Exposition  Commission 
as  was  necessary  in  1910  in  order  to  enable  contributions  to 
be  made  to  the  Eanama  racific  International  .xnosition  Comoany, 

Section  22,  Article  IV  of  the  Jtate  Constitution 
provides  that  no  money  shall  ever  be  appropriated  or  flrawn 
from  the  .tate  Treasury  for  the  purpose  or  for  the  benefit 
of  any  corporation,  association,  asyluri  or  any  other  institu- 
tion not  under  the  exclusive  management  and  control  of  the 
state  as  a  state  institution,  nor  shall  any  grant  or  donation 
of  property  ever  be  made  thereto  by  the  state. 

Section  31  of  the  same  Article  prevents  the  lending 
of  the  credit  of  the  -:tate  or  of  any  county,  city  and  county, 
or  city  in  aid  of  or  to  any  person,  association  or  corporation. 

.hen  the  Panama  Pacific  Internet;  onal  exposition 
Company  desired  to  secure  the  aid  of  the  ^tate  and  of  :an 
Francisco  for  its  exposition  the  sections  of  the  Constitution 
were  amended  to  permit  both  the  Jtate  and  the  city  to  ake 
c  ■utributions  to  the  Exposition  Company.  -co,  at 

that  ti..e,  also  amended  its  Charter  so  that  tve  electors  could 
authorize  bonds  in  the  sum  of  $5,000,000.00  and  give  that 
amount  to  the  Exposition  Company  for  exposition  purposes. 
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The  pertinent  provision  on  this  subjeot  is  found 
in  "ectlon  29A  of  the  old  Charter. 

Therefore,  I  am  of  the  opiuion  that  before  the  ;tate 
can  make  any  contribution  or  lend  its  credit  to  the  present 

position  Comrai       action  2,2   of  article  IV  of  the  t«te 
Constitution  will  )mve  to  be  amended  by  a  bill  to  permit  the 

t.-.te  to  do  so.    >ect  ion  B;.  or  sone  other  appropriate  section 
of  the  Constitution  would  have  to  be  amended  so  ths-.  t  the  elec- 
tors would  be  authorized  to  amend  our  Charter  t        the 
issuance  of  bonds  and  tho  turning  over  of  the  amount  there 
to  the  present      ition  tkemt   sion, 

I  have  been  advised  by  the  attorney  for  the  Commission 
that  there  is  no  Intention  on  the  part  of  t-e        ion  at  this 
time  of  asking  for  any  contribution  from  the  City  and  bounty  of 
;an       co   either  froa  raoneys  raised  by  taxes  or  fro  the 
proceeds  of  a  bond  i3aue;  and  also,  that  while  certain  Mils 
heve  been  introduced  in  the  present  session  of  the  tnte  Legis- 
lature (  which  said  bills  are,  as  yet,  in  skeleton  form)  looking 
to  authority  to  remit  the  .tr.te  to  issue  bonds  and  rake  con- 
tribution of  the  proceeds  to  the  Exposition  Con  mission  for  the 
purpose  of  aiding  of  the  holding  of  the  exposition,  I  under- 
stand th*?t  these  measures  are  not  to  be  pressed  unless  Los 
Angeles  presses  to  massage  similar  bills  introduced  for  the 
purpose  of  permitting  a  state  grant  to  the  proposed  Los  Angeles 
Exposition. 

If  the  contemplsted  an  irr*mcisco  exposition  is  to 
be  held  on  the  Yerba  BlMM  hoals  I  a  of  the  opinion  that  the 

.ct  pas  ad  in  198!  ceding  these  shoals  to  the  city  for  the 
purpose  of  aonduetlag  on  air-port  will  have  to  be  amended  so 
as  I      it  their  use  for  exposition  purposes.   A  bill  pro- 
viding for  such  an  amendment  has  been  introduced  in  the 

ssembly  by  Assembly-man  Frasier  of  outte  County.    A. a  yet 
the  bill  has  not  been  acted  upon. 

zestfully  subraitted , 


. 


To  the  - 

Boar         visors. 
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Hcroh   26,    1935. 


:  eneelate  who   dies 

after  Deliver; 
dur  coount 

aeraad  continuously 
Incapfi 


Gentlerran: 

liability  of 
r  syatea  f  ^r  the 

t orris  .    9547,  .    9134,   on  the  following 

factual  str 

teacher  In  the     c  >artnent  #  bacon  l^g  preg- 

nant, was  enforced  t  •   of  abr  ,  4, 

because     f  .a  of  said 

red:  a  teacher  ■ 

iod  of  i-nately  six 

nonths  before  trth  of  for 

at   least   s  fter,   effective   July  1,   1J27.'* 

s  per  on  received  \uoualy 

ea  the  usual   prenatal  care,   until  tl  birth   in  Jenuary, 

lwaed lately   following  tshich   she  died. 

;ofar  as  subdivision   (b)   of     action  15  of  the 
aforesaid  :e  provide*  tk »tl 

■Ujpi  .;*ath  before  retlreaant,    •  •  '       , 

of  a  neaber  wMl©  in  t  e  city-service,   »r  within 
four  months  after  the  disc  ity-servlee, 

or  wliile  physically  or  mentally  incapacitated   for 
the  performance  of  his  duty,   if  s<;ch   incapacity 
has  been  continuous  fro?:  discontinuance  of    olty- 
aervi  ea ,  , 

nation  arises  as  to  whether  'cedent  nay  be  deemed  to 

be   in  the  iudioated   exempt ive  category  on  account  of  the  re- 
lated  fficts* 

above   quoted   res  ;  of  the 


In  wy  opinl       ,  effeot  of  pres  mt  a  teacher  who 

becomes  pregnant   ia  either  physically  or  mentally  Incapable 
of  glvi'ig  proper  attention  to  her  duties,  at   leaat, 
a  period  of  approximately  si;-,  ■  before  delivery. 

Furtheyaore,   there   ia  an  •    par  on   In 

the  school  to  absent  haraolf  fr  las, 

thereby  causing,    in  antna  ins  tineas,   aa   i  voluntary   ee 
of  service  at  a  tt»e  longer  than   four  months  from  tho   anti     - 
pa tad  event. 

It  would  appear  that  tnis  conclusion  achool 

deportment   la  fortified  by  the   fact  feat  period 

of  absence  Of  Ihla    '  she  i?as  be'  nded  by  a  d:>etcr 

for  prenatal  care,  t   least,    such  a  aituati  ists  a 

c   Bt  inula      incapacity  f  abseneo. 

ension  s  serving  a  aaaafiaial  purpose 

Liberally  construed,   in  flaw  of  the   foregoing,   I 
an  of  Ima   opin?  t   the  deoec.  ce  die;-  .noe  of 

her  city-service  was  continuously  incapacitated   to  physically 
perform  her  functions  aa  p   teacher. 

You  a j  ^d,    theref        ,  her  beneficiary 

the  full  death  be  tef  It  provided  by  said  ordinance. 


Kespectfu „ly, 


To  the  - 
■Retirement   Bor 


7. 
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Karon  22,  1935 


SUB  J  0  Ti      Goat  of  Hetch  Hetohy     am    otceedlnt  .^ount 
of  bonds. 


Sir: 

You  have  asked  ae  if  the  •it!  legally  er.ter 

into  contracts  and   Incur  liabilities  for  the  raising   of 

ttUghfiemsy  -em  oi    the  Hetch  letchy  I'rojeot  in   view  of  the 
fast   thbt   the   people  voted  bonds   in  the   aiiiount  of    ,5,500,000 
and   the  now  e stiuated  cost  of   the    pro J set  will  ba  approxi- 
mately v 4, 000, 000. 


m  sad   estimates  of  cost  of  j  '     ea  y 

uaa  approximately  OS  feet  over  its  present  height  for   the  pur- 
pose of  developine  this   reservoir  to  its  ultimate  capacity 
cortex:  lated  under  the  original  plan  of  the  Hetch  Hetcny  Project, 
were  :?i«de  by  the  engineering     epartment  xaore  than  e  year  and  a 
half  ago.     The   estimates  then  showed  that  three  and  a  half  million 
dollars  would  be  ample  to  complete  this  construction. 

it   Is  now   estimated  that  the   cost  of  re  Iain:    the  a  am 
will  be  approximately  y4, 000, 081.        In  short,   the  additive  factors 
over  the  original  estimates  during   tho  ye&r  and  a  helf  pending 
between  the  tiiue  of   the   first  estlaete  and  as  of  the  present  d«te 
when  the  work   is  sought  to  be  perforuusd,   are  caused  by  reuson  of 
the  higher  coat  of  labor,  rr;aterlals,  and  added  construction  re- 
quired by  the  Governnent,   until  the  project  will  now  cost  ap- 
proximately £4, 000,081,   as  compered  with  the  *3, 500,000. 

On  November  7,   1933,   a  bond  Issue  was  submitted  to  the 
voters  of   jan  Francisco  to  incur  a  bonded  debt  in  the  ajaount  of 
|3,500,000,  which  was  approved  by  more  than  tv<o-thirds  of  the 
electors  voting  on  the  proposition. 

Tho  query  you  present,   as  stated  at  the  outset  of  this 
opinion  was,    In   view  of   tho  people  authorizing   a  three  and  one- 
half  million  dollar  project,   tUat  was  thought  to  amply  cover 
the   cost  Of   the  construction,   my  the  city  no,    build  this  addition 
to  the  dam  when  it   is  found  to  cost  v4|000,00C? 

0^1    ,  ON 

Ordinance  ao.    15.0311,   approved  October  Id,    1933,   called 
a  special  election  to  be  held   on  HniMfluT  7,    1S£3,    to   submit  to   the 
people  a  proposition  to  incur  e  bonded  debt  in  the  amount  of 
3,5^0,000,   for  the   purpose     f    iacre- sin;    the   slor&ge   capacity  in 
the  Hetch  Hctahy    reservoir,    insuring  en  eventual  delivery  to  the 
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city  of  4^0,000,000  gallons   of   water  d^lly.      -   otion  2  of    this 
ordinance,    In  part   provides: 

"The   said  bonds  snail  not  be  of: ersd     or  sele 

sold  unles  uitcd    .t.tes  Government 

throuj  b  the  I.ational   Industrial     ecovery    .ct  or 
ot'.er  legislation  or   the   ..dmlnistration  joird  or 
Body  functioning  thereuntil  tT  shall  sake  or  agree 
to  make   a  grant  to  t  italej  .    not   less 

than  ~0   ;;ar  cent  of  the  cost  of   the  labor 

trials  amflored  upon  th.  .  ^ents  described 

In  Jection  1   riereof." 

A  Grant   agreement  has  been  authorized  by  the  ont 

under  which  the  city  will   soil   its   bonds  sad   tits  Government 
will  then,    as  proof  is  submitted   to  author It I 

pay  to  the  city  30  per  cent  of   the  cost  trials 

as  found  by  the  Government  to  be  used  on  the  pro.'   ct. 

In  ordinance  No.    15.->311  it   Is  recited  in   3««tion  E 
thereof  that  t:  i   ervlsors  by    ^solution  lio,   1046 

recited   the   eitia;tad  cost  of  the   improve.       fc         .-  ... ,  ;      ,300. 

It  is  to  ba  noted   t.iat  throughout  the  ordinance  and   resolution 
referral  to,   the  words  estimated   cost  are  used. 

The  mount  of  money  available  for   this  construction 
will  be  „ 2, 500, 000  plus  whatever  premium  nay  be  obtained 
from  the   stle  of  bonds  representing  this  sua,   plus  the  30  per 
cent  of  the  cost  of  all  labor  and  materials  employed  on  the 
project. 

Disregarding  for  the  time  any  premium  that  the  city 
may  obtain  from  the  sale  of  its  bonds,   the  city  will  have  at 
least  the  par  Value  of    the  bonds  w^en   sold   of   .,3,000,000,    plus 
the  $798,000  grant  from  the  Government,  making  a  total  amount 
available  for   this  project  of   i4, 298, 000. 

careful  study  of   the   ordinance  calling  the  election 
and  the  argument   submitted  to  the  voters  urging   the  approval 
of    the  bond   issue   failed  to  disclose  any  inhibition   aainst 
applying  the  30  per  cent  of  the  cost  of  lbor  ils 

to  be  received  from  the  Government  toward  the  cost  of   the 
project. 

The  use  of   the  words  estL^ted  cost     t 
resolution  and  ordinance  above  referred  to,    Pro.  ..t   to  the 
attention  of    the  voters  that   it  w.s  no*.  itual  cost  and 

put  the  public   on  notice  that   it   w.s   in  fact  an   estimate. 

In  the   facts  under  consideration,    however,    the    c.'ty 
in  nowise   increases  tlie   amount  of  bonded   indebtedness  authorized 
by   th/j   vote  of    the   people.        In  faOt,   the  figures  disclose  that 
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the   proce  ds  froci   the   sale  of   the  bonds  ana   fcfes    ^ovornnient'a 
contribution   are  jiUffioie:.t   to   oouplete  tho   dam. 

.t    is  not   on  unre?  s  enable   e instruction,   but   in  fast 
a  very  reasonable   one,    in  view  of    the   language   employed   by 
the   resolution  ana  ordinance  cover  i:       Um    bond    issue    ,na 
the  argument  to  the   voters  concerning   the  aaac  that   it  wns 
not   intended  to  limit   the   cost  of   the   project  to  three  and 
one-half  million  dollars.      This  i&ust  be  quite   evident,   as 
had  the  fraraers  of    the   ordinance  calling  the   election  and   the 
people  aproving   tho   same   intended  that  the   project  iot 

cost  more  thai:  ^,000,    such   language  oarryin*    this   in- 

hibition would  nave   bean  used;    but  throughout,    as  has   been 
said  before,    the  words  satiated  cost  are  used,  ana  nothing 
to  the   affect  of  not  exceeding,   or  actual  cost,   or  words 
of   similar  import. 

in  the  case  of  US  v.   0;  OS,   195 

Cal.   743,   bonus  in  the  amount  of    ; 600 ,000  wore   issued  for 
the  purpose  of  building  a  city  hell  for  trie   Jity  of  wtocr.ton. 
Cost  of  materials   increased  between  the  ti^e   the   bond   election 
was  held  and   the   entering   into  a  contract  for   the   builuing, 
so  th*t   the   total  cost   of   the  project   exce-ded   t ■  us 

by  about  $90,000,        in  passing  on  aiatters  relative  to  w'-,-  I 
constitutes  an  estimated  cost  and   trie  right  to  exceed  the 
estimated  cost,    the   Court,   at  page  756-7,    held: 

"•The  estimated  coat  of   the  municipal  improvement 
referred  to  under  the  designation  of  rropoaition  1 
in  the  preceding  section  of  this  ordinance  is  the 
earn  of  |e00,000.»     The  amount  provided  for  city 
hall  purposes  was  therefore  i'-erely  an  estiiu.te. 
^n  spita  of  due  dill,  once  on  the   part  of   tr.e   oity 
officials  in  furthering  the  project  to  tae   point 
jf  ietting  the  contracts,   over  two  yeers  and  a  half 
elapsed,   and  in  the  meantime  the  cost  of  building 
construction   had   increased  from  twenty  to   twenty- 
five  per  cent,      it  quite  often  inevitably  happens 
that  the  ultimate  cost  of  a  proposed   public  im- 
rovement  exceeds  the  preliminary  estimate,     if 
the  oity   a  at  nor  i  ties  havirw.   the  power  sjmI  respons- 
ibility of   proposing    the   bond   issue  have  not,    by 
the  form  employed  in  submitting  the  proposition 
to  the  electors,    confined  themselves  to  an  ab- 
solutely definite  and   inflexible  plan  of   con- 
struction aai   expenditure  sjsi  have  proceeded   in 
g  >od  faith  in   aceotu.nce  wit.:   Use   program  based 
upon  estiiu  ted  costs,   no  good  reason  appears  why 
they   should  not  aa  led   to  continue  with  the 

improvament   to  the   extent  ol    the  funds  aval labia. * 


the   above  cited  case   it   is  to  be  notad   i      t    the 
bonds  for    tho  building   of    the   el  fc    per  of   )©O0#0Q0 

an*  a   jareaiiuia  of   ,50,556.     The   I  f»,146  wee  realized   froa 

the   a.  la  of   buildings  on   the   lend  on      hich  ly   hall  was   to 

be  erected  MA  for  rental  of    the  site  f  ,    leaving  a 

total  in  the  fund   of    ,654,702.       <aile   the  bond    Is:  ue  was   only 
for  tae  sua  of  ;600,000,   the  opinion   la  to  the  effoc-  ihe 

additional  auua  totaling  $54,702  could  be  used   for    tee      reject 
in  question. 

The  ease  w«s  cited  with  apr    v   1  in 

arr  .     .  , 

107   Otel.    ^pp.   342, 

which  holds  that  prauiuiaa  realised   froa  the   aala  of  bonis  sal 
be  used  lor  the  construction  of  the   urojeet  contemplated  under 
the  bond   issue  and  not   to  be  uaed  for  interest  on  or  redemption 
Ponds  until  the  project  wns  fully  completed. 

in  the   MM  of   S3.  Dt.  ICT  v.    BIO  W$% 

216  'Jul.  £69,  where  a  areata   tisl  change  In  the  plans  of  the 
construction  was  ^ade  after  bonds  were  issued,    it   is  held  that  the 
irritation  district  directors  may   adopt   the  modified  plans, 
whic  aaiaf   In  the  MM  *«uld  Apply  to  the  changes  rtade  by 

the  United   states  hecleiaation    MjiMatl  in  the  original  plana 
of  Mil  '  ^say  Uaa. 

20    Wm    (2d)    (iiil 

in  the  above   cited  case  it  appears  the   statutes  of  Nebraska 
permitted  a  village  to  construct  a  II.  at  waterworks 

system  by  a  tax  oi    5  .aiils  on  the  dollar  and   If   the  amount 
realized  w>s  not   sufficient,   bonds  could   oa  issued  to  the 
extent  of   10   per   cent  of  the  taxable  vslue  of   th  -  ty 

in  the  vill        i      -hi a  was  lone,    but  the    cost  of    the   rrojeat 
exeeeaeo  citations  from  the   proceeds  or    the  tax  *nd 

Mali      it  was  contended  the  city  was  to  contract  for 

the   cost  project  only  to  an  assoii  *   from 

is   imposed  ena  ie   of   boa      .  .       .         :\:  ,' i         *rt 

of  Appeals  ordered  a  writ   of  eaandate  coupe    ii.v     tM    t   xing 
authorities  of   Ush-.    »>h  to    include   In  the   tax  rnt-3  an   amount 
sufficient  the  claim  of   Fair  orse    :.    Jo.  which 

■  exceeded  the   suae  realized  from  taxes  an-  ,  lag, 

among  other  thirds,   t  ,  restriction  on  the  amount  of  bonds 

or  t  iXee  lsiposed    i>y  the  statute  was  not   to  be   tsi~a»    as  a 
limitation  on  the  cost  ci    the  pi  xpress 

r  of  the  v:  tsj  contraet  for  the  co^atruct-on  of 

auoh  a  plant. 

It  la  therefore  ay  opinion  that  as  the  voters  were 
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awfl.ro  that  thay  were  authorising  the  incurring  of  a  bonded 
debt  i'or   d  project,    tao  coat  of  whioh  was  ::ie;ely  eatloated, 
and    tiiat  thay    !  .sstriction  of  obtaining   assistance 

frosa  the  Bfcttoj*  states  uovernaent   to  bulla  tta  project,  which 
eeaietan.ee  n   guaranteed,   ths»t   Luc  amount   re. listed  froa 

tho   snle  of  the   bonds  la  not  to  be  coaaidored  at  a  lisi nation 
.a   ooet  of  the  project,     the  city  U  justified  in  incurr 
litiea  ia  addition  to  tae  boad   issue  for   the  completion 
of  the  project  and  you  have  th*  legal  authority  to  certify  to 
all  t.cces    >ry  contracts  end  charges  wnan  the  aoney  ia  avail- 
able.    The  expenditure  of   the  xaoneya  obtained  from  the  Government 
by  way  ©f  grant  ejadl  the  pre&iuaa  that  tae  bonds  »ay  bring  may 
be  applied  to  the   cost  of   misiag  C'lihau^hries^y  Ja*. 

iespeetfully  aubsaitteA* 


. 


To  the 
QontroXler 
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April  5,1935. 


SUBJECT:  Acting  on  Appeal  after 
Death  of  Applicant. 


Dear  Sirs: 


I  have  your  request  that  I  advise  you  if  you  have  the 
right  to  determine  an  appeal  taken  against  the  granting  of  a  permit 
to  operate  an  automobile  supply  station  after  the  applicant  has  died, 
and  if  so,  to  whom  should  the  permit  be  issued.  I  understand  that 
the  application  for  the  permit  was  made  by  one  Richard  Faulkner  to 
the  Chief  Engineer  of  the  Fire  Department,  and  in  due  course  was  grantee 
and  that  certain  interested  persons  have  appealed  to  your  board  from 
the  granting  of  the  same,  and  that  pending  4he  appeal  Mr. Faulkner  has 
died,  and  the  executor  of  his  .."ill  is  now  asking  for  the  permit. 

OPINION. 

The  deceased  applicant  now  being  represented  by  the  executor 
of  his  Will  the  matter  is  still  pending  before  your  board  and  you  have 
the  right  to  determine  the  appeal  to  the  same  extent  as  if  applicant 
was  still  living.  The  fact  that  the  applicant  has  died  does  not  take 
the  permit  away  from  his  estate.  The  permit  was  issued  in  due  course 
by  the  proper  authority  and  continues  to  stand  as  a  valid  permit  unless 
the  appeal  taken  against  its  issuance  is  sustained  as  provided  by  Chart* 
A  citation  of  authorities  is  not  necessary  to  show  that  a  permit  such  as 
the  one  which  is  now  before  you  is  a  property  right.  This  being  the 
case  the  right  is  transferred  to  the  executor  of  the  deceased  owner  to 
be  dealt  with  as  the  Court  shall  deem  proper  in  the  matter  of  the  admin- 
istration of  the  estate,  due  regard  of  course  being  had  for  all  of  the 
conditions  under  which  it  was  issued.  The  permit  having  passed  from 
the  deceased  to  his  executor  by  operation  of  law  the  consent  of  the 
granting  authority  is  not  necessary  to  validate  the  transfer. 

Therefore  you  are  advised  that  you  have  the  full  right  to 
consider  and  determine  the  pending  appeal  and  if  the  appeal  is  not 
sustained  the  permit  will  remain  issued  in  the  name  of  the  deceased 
with  full  authority  to  the  granting  power  to  order  it  transferred  to 
the  executor  for  the  purpose  of  administration  or  to  such  other  persons 
as  the  Court  by  proper  ordeir  may  direct. 


Respectfully, 

City  attorney. 


BOARD  OF  PERMIT  APPEALS. 
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April  25,  1935. 

UBJECT:   Power  of  the  Board  of  Education  to 

Appoint  a  Non-certificated  Personnel 
Technician  Exempt  from  Civil  Service 
Provisions. 

-entlemen: 

This  office  Is  in  receipt  of  your  request  for  an  opinion,  as 
ill— II 

REQUEST 

"The  Board  of  Education  continuously  finds  the  necess- 
ity of  passing  upon  numerous  personnel  matters  such  as  the 
appointments,  assignments,  transfers  and  dismissal  of  substi- 
tute, temporary,  probationary  and  permanent  teachers.   These 
actions  must  be  taken  in  accordance  with  both  the  state  school 
code  and  the  charter  of  the  City  and  County  of  San  Francisco. 
It  is  often  difficult  to  ascertain  when  a  temporary  teacher 
becomes  a  probationer,  when  a  substitute  teacher  is  in  open 
position  and  attains  probationary  status,  when  a  probationary 
teacher  becomes  permanent,  when  a  position  is  an  emergency  or 
temporary  one,  so  as  to  allow  the  appointment  of  a  substitute, 
when  a  teacher  may  be  appointed  as  temporary  as  distinguished 
from  a  substitute,  and  numerous  similar  situations.   Then 
there  are  intrioate  problems  of  salary  ratings  which  require 
expert  and  technical  knowledge  of,  not  only  the  above  mentioned 
laws,  but  also  of  the  rules  of  the  Board  of  Education,  in  order 
to  adjust  the  certificated  employees  to  their  proper  salary 
status.  The  results  of  a  misapplication  of  the  above,  due  to 
a  lack  of  expert  knowledge  of  these  subjects  have  been  demon- 
strated by  the  fact  that  there  are  over  two  hundred  lawsuits 
pending  before  our  superior  courts  at  the  present  date,  not 
only  resulting  in  a  great  monetary  expense,  but  also  disrupt- 
ing the  harmony  of  the  entire  school  department. 

nWe  have  certificated  employees  dealing  with  per- 
sonnel, whose  duties  consist  in  recommending  the  proper  cer- 
tificated employees  from  an  educational  viewpoint  for  appoint- 
ments, assignments,  transfers,  etc*  However,  it  often  happens 
that  such  recommendations  cannot  be  properly  made  because  they 
are  in  conflict  with  either  the  state  law,  city  charter,  or 
board  rules,  and  consultation  with  an  expert  on  these  matters 
is  essential.   It  often  happens  that  an  emergency  arises  when 
action  must  be  taken  at  once,  and  then  the  value  of  having  such 
advice  at  hand  becomes  apparent*   This  advice  is  needed  constant- 
ly throughout  the  day  when  there  is  not  time  to  consult  the 
City  Attorney  and  receive  an  answer. 
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"The  Personnel  Committee  of  the  Board  of  Education 
has  found  It  necessary  to  have  the  assistance  of  such  technical 
advice  prior  to  and  during  its  committee  meetings,  in  order  that 
it  may  not  recommend  to  the  Board  of  Education  illegal  actions. 

"We  have  also  found  that  suoh  an  employee  is  needed 
to  call  the  attention  of  the  certificated  employees  of  the 
Board  of  Education  and  the  Board  of  Eduoation,  Itself,  to 
opinions  of  the  City  Attorney's  office,  when  actions  are  con- 
templated contrary  to  said  opinions;  also,  as  to  the  correct 
Interpretation  and  application  of  these  opinions.  Then,  again, 
because  of  the  involved  and  intricate  situations,  there  are 
numerous  occasions  when  a  legal  matter  arises  which  should  re- 
quire an  opinion  from  the  City  Attorney,  and  it  Is  essential 
to  have  such  an  employee  call  the  same  to  the  attention  of  the 
Board  of  education  and  frame  the  proper  questions.  Our  past 
experience  has  demonstrated  that  ml sunderstandings  have  arisen 
due  to  the  failure  to  ask  the  proper  questions  of  the  City 
Attorney  at  the  proper  times  and  then  correctly  interpret  the 
opinions  upon  their  receipt,  with  the  results  of  great  ex- 
pense, much  dissatisfaction  among  the  teachers,  and  even 
threatened  criminal  prosecutions  for  failure  to  observe  the 
law. 

"In  view  of  the  above  needs,  we  believe  that  a  non- 
certlfioated  employee  with  the  proper  technical  training  and 
experience  would  prove  valuable  to  our  School  department. 
Such  an  employee  would  be  valuable  because  he  would  have  in- 
dependence of  action,  as  under  the  law  he  would  not  be  sub- 
ject to  the  same  control  as  are  the  certificated  employees. 
We  desire  to  lenow  whether  or  not,  in  view  of  Section  155  of 
the  Charter  of  the  City  and  County  of  San  Francisco,  the 
Board  of  Education  has  the  right  to  employ  such  a  person 
without  calling  for  a  Civil  Service  examination." 


OPINION 

Section  135  of  the  Charter  of  the  City  and  County  cf  Son  Fran- 
slsco  provides  that  the  Board  of  Education  shall  have  the  power  to  employ 
such  teachers  and  other  persons  as  may  be  necessary  to  carry  into  effect 
Us  powers  and  duties.  The  same  section  provides  that  non-teaching  and 
ion- te clinical  positions  shall  be  filled  under  the  civil  service  provis- 
ions of  the  Charter.  Although  this  provision  is  worded  in  the  negative, 
Lt  becomes  apparent  that  "teaching"  positions  and  "technical"  positions 
need  not  be  filled  in  accordance  with  the  civil  service  provisions  of  the 
Charter.  In  interpreting  a  statute  or  ordinance,  each  word  and  phraso 
nuat  bo  given  a  meaning,  if  possible.  If  the  framers  of  the  charter  had 
Lntended  only  to  exclude  teaching  positions  from  civil  service  provisions. 
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then  there  would  have  been  no  purpoae  In  adding  the  words  "and  non- tech- 
nical". It  Is  ray  opinion  that  In  framing  the  powers  of  the  board  of 
Education,  the  freeholders  Intentionally  desired  to  give  to  that  body 
the  right  to  employ  such  a  technical  employee  without  being  hampered 
by  Civil  Service  provisions.   It  should  also  be  remembered  that  the 
Courts  of  Appeal  of  California  have  held  that  the  City  and  County  of  San 
Francisco  is  a  municipal  corporation,  and  an  entity  separate  and  apart 
from  the  San  Francisco  Elementary  School  District  and  the  San  Francisco 
High  School  District,  which  districts  are  not  a  part  of  the  City  and 
County  of  San  Francisco,  a  municipal  corporation. 

See:     ESBERG  v.  BADARACCO, 
202  Cal.  110; 

MITCHELL  v.  HARTMAN, 
112  Cal.  App.  370. 

Thus,  any  restrictions  set  up  by  the  Charter  which  attempt  to  curtail 
its  powers  must  be  strictly  construed  against  the  restrictions.  The 
Civil  Service  Commission  has  no  control  over  the  employees  of  the  Board 
of  Education  except  as  set  forth  In  Section  155  of  the  Charter,  which 
limits  this  control  to  that  of  the  non-technical  help,  such  as  clerks, 
janitors,  etc. 

The  old  charter  of  the  City  and  County  of  San  Francisco  failed 
to  include  the  word  "technical"  In  setting  forth  the  persons  who  could 
be  employed  by  the  Board  of  Education  exempt  from  civil  service  require- 
ments, but  merely  urovided  for  the  teaching  force.  The  Inclusion  of 
that  term  in  our  present  charter  demonstrates  conclusively  that  the 
freeholders  intended  to  grant  such  a  right  to  the  Board  of  Education. 

From  the  above,  I  can  only  reach  the  conclusion  that  the  San 
Francisco  Board  of  Education  has  the  right  to  employ  a  technical  em- 
ployee who  Is  non- certificated,  and  be  exempt  from  civil  service  pro- 
visions of  the  Charter.  Of  course,  it  Is  a  question  of  fact  in  each 
Instance  as  to  whether  or  not  an  employee  is  filling  such  a  technical 
position.  From  the  duties  detailed  In  your  request,  It  appears  that 
the  position  you  contemplate  filling  is  a  technical  one  of  the  highest 
nature.  This  is  also  based  upon  my  personal  knowledge  of  such  duties. 

It  is  ny  conclusion  that  the  Board  of  Education  has  the  power 
to  make  such  an  appointment  without  any  reference  to  the  Civil  Service 
Commission. 

Respectfully, 


CITY  attorney. 

BOARD  OF  EDUCATION 
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il   15,  lf8t. 


SUBJECT:   Advertising  for  olds  for  uppllea 

Portion  of  w'r  ioh  nre  to  be  .elivered 
earing  the  1 resent  ?taaal  Year  and 
Balance  delivered  in  R**t  Year. 


Dear  ir: 


I  hare  your  letter  rending  as  follows: 


"In  order  to  wake  possible  deliver if s  of  wear- 
ing apparel  when  needed,   the  Department  of     ublle 

th  has  requested  that   we   invite  bids  at   this 
time   for  t   a  \ orchandiae,    one-half  tee   quantities 
to  be  taken  daring  the   current   flea  d   the 

reminder  In  the  subsequent  or  1935-1936  fiscal    year. 

-ssent   legal   procedure,    the   Controller 
cf  course  cannot   enounber  lite  entire   fund  faring  this 
fiscal  year,    inas^ch  as  partial  delivery  will  be 
;sftde  during  the   i  ..,'hat     we  toe  Ira   in  the 

~tter   is  to   invite  bids  at   this  ti?w  with   the  under- 
standing  that   specific  amounts  will  be  t<ken  coring 
both  the   present  asd   the  ensuing  fiscal  years,   and 
it  has  occurred  to  us  ps  legally  the   invi- 

tation to  bid   should   contain   this    information. 

"lordingly,   we  are  attaching  e   copy  of 
standard   form  for   Inviting  bids  end  will   thank  you 
to  .-nod  If  y  Um   len^jcge    if  necessary   so  as   to  accomplish 
whet   is     e3ireei.        If  no  change    is   required  will  you 
plea;?e  so  advise  us  pronptly  in  order  Hurt    bids  way 
be   invited  without   delay.  ' 


Ordinarily  it    is   n  :■%    permissible   fore  municipality 
to   oo  tract   an  obligation  during  one   fiscal   year  end  to   pay 
it   out   of   the   income   of  the   awaaeeilTlg  fiscal  yetsr.        I   note, 
however,    fjroi  your  coranunic.t  Lou   th-  I    only  one-h*-.lf  of  the 
sup- lies    intended   to  be  purchased  are  to   be  used  during  the 
current  yesr  or  paid  for  out  of  the   funds  thereof.        Yherefore, 
if  you  provide,    in  t  e   invitation  for  bids   in  «\rti  cular 

ter,   that   a  portion  of   t'-.e  gooda  will   be   received  and   paid 
for   during  the   current  year  and  thn   reuialnder  thereof    dur 
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the   succeeding  year  end   that   th  ?   pure'..?  se    prtee  therefor 
,11  be  payable  only  upon  the  delivery  of  the  goods,    the 
oity  is  creating  two  distinct  operations  one   to  he   performed 
during  the   current  year  and  one    in  the   succeeding  year* 
uch  a  contract   does  not   act   within  the   prohibitions  of 
ection  18  of  Article  KI  of  t.,e      t*ite    Constitution. 

ee:      o     .        v.       lTI    Iff  f  ,    llfc     al.   153; 

,    143     •  1. 
v.  ,    61    ?al.         .       -3. 

far  as  the   Controller  certifying  to  the  eor.tr-. ct 
is  e  noerned,    it  appears  tc  ?»•   that   if  he  wold  approve  each 
purchase  order  as  you  place   it  under  the  contract,   he  would 
be  ooteplyin^  with  the  previa i  var  and  the  bidder 

would  be  assured   of  obtaining  the  purchase  price  for  his  ^oeds 
as  they  were  delivered. 

I  would  suggest  th  t  you  include  in  your  ivitatlon 
for  bids  the   following  languages 

tj  goods  and  wearing  apparel   requirements  for 
months  delivery  of  one-half  thereof  to  be 


accepted  during  the   current   fiscal   ye.'<r  BnA  the 
balance   in  succeeding   fiscal  ^ear;      purelwae   "-rice 
to  be   payable  only  upon  delivery  of  goods." 


Respect  fully  subrcitted, 
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To  the  - 
jrurchaser  of    supplies, 
Copy   to  The  Controller. 


#X 


April   26,    1935. 


:  e,    .*ppo  in  truant    of 

...arine     tokera. 


ear    Urs: 


1  !iave  your  request  that  1  advise  you  as  to  the 
limitation  applying  to  the  appointment  of  auxin*  stokers 
in  the  r'ire  department  and  eiso  as  to  the  pension  rights  of 
those  appointed  to  these  positions  pursuant  to  the  provisions 
of  our  present  charter. 


OPIHJ   . 


In  order  that  there  nay  be  no  misunderstanding 
upon  the  subject,  it  is  important  that  we  should  give  con- 
sideration to  the  provisions  of  the  old  charter  as  well  as 
to  those  of  our  present  charter.      or  the  old  charter 
there  was  an  age  limitation  of  35  years  upon  all  of  those 
who  entered  the  service  of  the  Fir*  . u       t  and  who 
would  be  entitled  to  the  benefits  of  the  pension  provisions 
of  the  charter. 

section  6  of  Chapter  I,  Article  IS,  made  certain 
exceptions  from  the  general  provisions,  the  principal  ex- 
ceptions being  that  engineers  and  pilots  of  fire  boats, 
and  engineers,  mechanics  a. id  employees  of  the  auxiliary 
fire  system  or  of  the  corporation  yard  were  not  subject  to 
the  age  limitation  of  35  years  and  were  permitted  to  enter 
the  service  up  to  the  age  of  55  years,  provided  that  persons 
in  these  positions  were  not  subject  to,  nor  v;oula  they  derive 
any  benefits  from,  the  pension  provisions  of  the  old  shorter 
relative  to  the  cire  .^epart^ent.   It  must  be  noted  th  t 
marine  stokers  were  not  included  within  the  exemptions  and, 
up  to  the  time  of  the  adoption  of  the  new  charter,  it  was 
the  practice  of  the  Civil  ervice  Coranisslon  aad  of  the 
Fire  Department  to  appoint  to  the  position  of  marine  stote* 
only  those  who  were  not  over  the  age  of  35  years. 

is  aula  ,   nd  to  the  end  that  thare 

may  be  no  confusion  rel ative  to  pension  rights  of  those 
appointed  to  the  position  of  --.arine  stoker  under  the  pro- 
visions of  the  old  charter,  let  it  be  understood  th3t  those 
who  were  ••  appointed  and  were  not,  at  the  date  of  their 
appointment,  over  tne  age  of  35  years,  are  en.  itled  to  the 
benefits  of  the  nension  provisi  ma  provided  in  the  old 
charter  for  r.embcrs  of  the  Fire  epart^-.ent. 
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Thls  brings  us   to  the  provisions   of  the   present 
charter.  action  145   of   our  present   charter  provides  th   t 

applicants  for  entrance  positions   in  the  uniformed  forces 
of  the   j ire   end  .olice     epertfaents   shall   not  be  less  than 
U  years   of  age  nor  more   than  35  at   the   time  of  their  appoint- 
ment  and   shall   have   the  physic*  1   qualifieati   ns  required   for 
enlistment   in  the   United      tates  .ury,    .  avy  and  Varine    Jorps. 

nY:      Is  a  marine   stoker  a  member   of  the   uniformed 
force? 

.-ertainiy  when  a  narine   stoker   i3  engaged    in   the 
operation  of  stoking  his  engine  he  does  not  lly  veer  a 

unifor    .        It  :aay  be   possible   that   at   cer"     I  e.3   ne   is 

permitted   tc  wear  a  uniform  but,   unlike  the  ordinary   fire 
fighting  force  of  tne   tefa  ,  not   compelled  to 

wear  th  t  uniform  while  in  active  duty. 

It    is  also   to  be   noted  that  applicants   for  entrance 
positions   in  t.ne  uniformed   forces   shall  have   "the   physical 
qualifications  required  for  enli-itrent    in  the     niied     1;ates 
Army,   Ilavy  end     isrine    .orps''.        I  understand   tfcat    it   has  not 
been    the   eustom  to  require   tnese   qualifications  for  pilots, 
engineers  or  stokers  of  fire  boats  but  tha*   they  ere  a- plied 
to  the  remainder  of  the  fire  fighting  force. 

I   ani  therefore  of  the  opinion  tfeet  s   narine   stoker 
is  not  a   part   of  t:,e  uniformed    force   c:  Mlt 

end   t   arefore   is  not   subject   to  ation.  is 

being  t"  ,    persons  in  these  pesitic ne  are  not  entitled 

tc  the  retirement   benefits  provided   for    by     ection  162   of 
the  ehsrter   for  -  embers  of  the  Fire  and    -olice     epartrentr, 
but   they  are   entitled   to   the   ordinary  benefits  provided    for 
other  employees  of  -  id    Jounty. 

•esp^ot  fully   submitted, 


CITY 


To  the   - 
Fire   department. 
.   .   '     kae  - 
Jivil     ervice    ?-cm n   i-slon, 


tl 
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May  6,  1935. 
SUBJECT!     Lease  of  Property  by  City. 

Qentlement 

This  office  Is  In  receipt  of  your  request  for  en  opinion,  as 
follows t 

REQUEST 

"Has  the  city  and  ounty  of  San  '  ranclsco  the  power 
to  lease  property  for  office  ?  rpoaes  and,  if  so,  is  there 
any  limitation  on  the  length  of  the  tern  of  the  lease?" 

0F1KIQB 

Section  2  of  the  1932  Charter  expressly  authorises  the  city 
to  enter  Into  a  lease. 

Section  91  of  the  same  charter  provides  In  part  as  follows: 

"liach  department  authorised  by  the  approval  of  bond 
Issues  or  by  annual  or  supplemental  appropriation  ordinances 
to  purchase  or  lease  property  or  improveaente  needed  for  the 
purposes  of  such  department  shall  make  such  ■ purchases  or  leases 
through  the  director  of  property*  Re  shall  make  a  preliminary 
valuation  of  the  property  to  be  acquired  or  leased  and  report 
the  same  to  the  department  requiring  such  property*  For  such 
purposes  he  may  employ  Independent  appraisers*  He  shall  con- 
duct negotiations  with  the  owner  or  owners  thereof,  at  the 
conclusion  of  which  he  shall  report  the  teres  on  which  such 
sale  or  lease  may  be  concluded,  together  with  his  recommend- 
ation thereon." 

The  foregoing  provision  of  the  charter  seems  to  be  the  only 
one  dealing  with  the  procedure  of  the  municipality  when  entering  into 
a  lease  as  lessee*  You  will  note  that  in  this  charter  provision  there 
Is  no  limitation  with  respect  to  the  length  of  the  tern* 

Section  95  of  the  same  charter  provides  that  the  oity  may 
lease  its  property  for  a  period  not  to  exceed  twenty  years*  Thus, 
It  is  reasonably  certain  that  the  cliarter  framers  intended  that  the 
Municipality  might  enter  into  a  lease  as  lessee  for  a  reasonable 
period  of  tl-se,  whereas  as  lessor,  the  municipality  was  intended  to 
be  restricted  in  its  powers* 

Hotwiths tending  the  provisions  of  Ceetion  13,  Article  XI  of 
the  Constitution,  there  seems  to  be  no  doubt  that  the  City  and  County 
ef  San  Pranolsco  has  the  right  to  enter  into  a  lease  when  authorised 
by  the  charter* 


. 
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e«J    DOLAND  v.  CLARK, 
143  Csl.  176 j 
McBEAH  r.  CITY  Of  FR2SH0, 
112  Cal.  166} 

skilie  ▼.  fr&sno  coumty, 

112  Cal.  312j 
IK  RE  CITY  Ai*D  COUNTY  OP  SAN  FRANCISCO, 

195  Cal.  48ft} 
AMERICAN  PRESS  ▼.  CITY  V  ST.  LOUIS, 

284  S.  w.  482; 
18  CAL.  JURIS.  1006, 
3  MeQUILLlN  OE  MUNICIPAL  CORPORATIONS, 

(24)  714. 

I  call  your  attention,  however,  to  the  language  contained 
In  MeSEAN  v.  CITY  OF  FRESNO,  supra,  wherein  the  court  bald  that  the 
la*  looks  with  disfavor  upon  long  terr.  contracts. 

In  view  of  the  foregoing,  I  am  of  the  o.oinion  that  the  -  Ity 
and  County  of  :an  Francisco,  as  lessee,  raay  enter  Into  a  lease  to 
corer  Its  needs,  for  a  reasonable  period  of  tl.ue.  The  exact  period 
of  tiae  which  the  law  would  permit  Is  not  certain,  but  I  would  say 
that  the  condition  of  the  real  estate  market,  the  rental  value  of 
real  estate,  the  cost  of  buildings  and  general  economic  conditions 
would  onter  into  the  factors  determining  the  reasonabillty  of  the 
length  of  the  tern  of  the  lease* 

Respectfully, 

ctt*  Aft?**** 

BOARD  OF  SUPERVISORS 
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May  15,1035. 
SUBJECT:  A  7/idow  of  Pensioner  in  Pi  re 
Department  who  was  .  arried  to 
Deaedent  one  year  prior  to 
Retirement  date, but  during 
Retirement  Period  Pivorced 
and  Remarried  Pensioner,  is 
"ntitled  to  Continuation  of 
Benefit. 

Gentlemen  I 

This  acknowledges  receipt  of  your  letter,  dated  pril  25,1935, 

Serein  you  request  my  inter  retation  of  certain  provisions  of  the  barter 
view  of  a  situation  outlined  in  said  communication. 

The  facts  alluded  to  are  recited  by  you  in  this  manner: 

"The  Retirement  Board,  at  the  meeting  held  Taesday, 
April  23,1935,  directed  me  to  state  the  facts  surround- 
ing the  application  of  Sarah  S.   uldowney  for  a  conti- 
nuation to  ier  of  her  deceased  husband's  pension,  and 
to  ask  your  opinion  on  :.er  status  under  the  Retirement 
System. 

Thomas  J.   uldowney  was  retired  for  service  on  October 
16,1918,  in  accordance  with  Section  3,  Chapter  7, Article 
9  of  the  Charter  then  in  effect.   The   barter  then  uid 
not  provide  for  the  continuation  of  the  retirement  allow- 
ance to  the  widow  after  the  death  of  the  retired  member. 

In  the  month  during  which  r.  uldowney  was  retired, 
his  wife,  Jerah  j§.  uldowney,  to  whom  he  was  married  in 

ay, 1907,  secured  an  interlocutory  decree  of  divorce.  „t 
the  end  of  a  year,  or  shortly  thereafter,  she  secured  the 
final  decree. 

At  the  general  election,  held  Nove  .ber,1928,  an  amend- 
ment to  the  Cnarter  was  adopted,  under  which  pensions 
being  paid  to  firemen  retired  for  service,  would  be  con- 
tinued at  their  death  to  ti.eir  surviving  wives.   This  was 
inter  reted  as  applying  also  to  persons  retired  prior  to 
the  date  when  the  u mend  .ent  was  adopted. 

In  .ay, 1925,  Thomas  J.  uldowney  and  Sarah  E.  I  uldowney 
were  remarried  and  continued  in  t  at  state  until  his  death 
on  April  15,1935. 

Subdivision  (a),  Section  169  of  the  present  Ji.arter 
(last  sentence  on  page  95)  says  that  "should  any  said 
retired  member  die,  leaving  a  widow  who  shall  have  been 
married  to  the  decedent  at  least  MM  year  prior  to  the 
date  of  his  retirement,  such  widow  shall, as  long  as  she 
may  live  and  remain  unmarried,  be  paid  said  pension. 


!!••< 


an 
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In  the  light  of  the  facts  as  recited  In  thil  letter, 
you  are  requested  to  give  the  Retirement  Boari  your 
opinion  as  to  w  ether  Sarah  I.   uldowney,  surviving  wife 
of  Thomas  J.   uldowney,  is  entitled  to  t..e  eontinuation 
of  her  husband* s  pension." 

The  language  found  in  Subdivision  (a)  of  ..ection  169  of  the 
3harter  is  very  clear  and  to  the  effect  that  any  retired  member  of  the 
fire  Department  who  dies  leaving  a  widow,  who  sh.-ll  have  been  married 
bo  the  said  member  at  least  one  year  prior  to  the  retirement  date  is 
sntitled  to  a  continuation  of  said  pension  to  her  as  long  as  she  remains 
wmarried. 

The  necessary  factors  to  warrant  such  continuation  of  benefit  are 
that  the  recipient  is  the  widow  at  the  time  of  the  death  of  the  pensioner 
ind  t  at  she  had  been  raarried  to  the  decedent  for  one  year,  at  least, prior 
to  the  date  of  the  retirement  of  the  member.  There  is  no  provision  in  the 
leotion  for  a  continuity  of  the  marital  status  during  the  period  of  retire- 
lent  and  we  cannot  presume  such  a  condition  to  be  necessary  before  the 
injoyment  by  the  widow  of  this  benefit. 

The  facts  related  in  the  correspondence  satisfy  the  terms  upon 
rhich  the  continuation  of  pension  is  to  operate  and  you  are  advised  to 
ict  accordingly. 

Respectfully, 

City  Attorney. 


T  30..  RD. 
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K'ay  16,  1935, 


sUB.T  ICT:   Lending  .  oney  on  h'otes. 

Ordinance  ITo.  3969  (::ew  Series). 


Gentian  en: 

Under  date  of  May  7,  1335,  you  submit  the  question  as  to 
whether  or  not  the  Pacific  Premium  finance  Plan,  a  California  cor- 
poration, comes  within  the  provisi  s  t  ..   _  .        ew 

eries)  and  whether  it  is  required  th  t  said  company  secure  a 
permit  from  you:  .  prior  to  t      asnce  of  a  license. 

You  furnish  us  with  a  copy  of  the  so-called  Premium  Agreement  of 
said  Pacific  Premium  Finance  Ion  froji  which  it  ap-eirs  th  t  said 
corporation  agrees  to  pay  premiums  on  insurance  policies  exact, 
in  return  from  the  borrower  an  agreement  as  follows: 

"In  consideration  of  the  Co  <pany  paying  said  premiums 
and  rendering  further  and  other  services  vrith  reference  to 
said  policies,  all  at  the  request  of  the  insured,  the 
Insured  promises  to  pay  to  the  Company  in  gold  ooin  or  legal 
tender  of  the  United  states  of   erica,  on  the  day  and  year 

first  above  written,  the  sum  of  Dollars 

(write  in  a  ount  of  down  payment)  together  ;<  ith  an  additional 

sum  of  Collars  (write  in  amount  of  balance) 

in  installments  as  follows,  to-wit: ■ 

These  installments  are  made  payable  mo  ithly  thereafter. 


I   . 


The  nuestion  involved  herein  is:   "Is  this  corporation 
lending  money  on  notes?" 

Section  3265  of  the  -ivil  Code  defines  a  negotiable  prom- 
issory note,  in  substance,  as  follows:   A  promissory  note  is  an 
unconditional  promise  in  writing,  made  by  one  person  to  another, 
signed  by  the  maker,  to  pay  on  demand,  or  at  a  fixed  or  determinable 
future  time,  a  sum  certain  in  money  to  order  or  to  bearer. 

..iiile  the  Premium  a-greemeut  Aoea  not  constitute  a  nego- 
tiable instrument  because  of  other  terms  I       itions  contained 
therein,  it  is  my  opinion  that  such  an  instrument  03  is  outlined 
in  said  contract  is  a  promissory  note. 
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"A.  note  may  be  valid  as  a  non-negotiable   instrument 
though  not    containing  all  the  provisions  necessary  to 
make   it  negotiable." 

OHXTSfl   ITT  THERM  CALIfOWlA  v.    B  , 

103   Cel.A.(vp.    139. 

You  are  therefore  advised  that  it  is  necessary  thrt  said 
Pacific  Prenium  9  '.nance  Plan  secure  from  the  ^ity  and  Count  of 
Francisco  a  license  for  engaging  in  the  business  or  occupation  o 
lending  money  on  notes  and  that  before  said  license  shall  be  issued 
it  is  the  duty  of  said  corooration  to  procure  from  the  Beard  of 
Police  Comal  Mi  oner  ■  a  permit  to  engoge  in  this  said  business. 

Respectfully  submitted, 


To  the  - 

Board  of  Police  Commissioners. 


,4 
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30B783TS      Powers  of   the   3oard  of   rerait   Appeals. 


Gentleraen  : 

/hia   office    la    la  receipt   of  yo.r  request    for  an  op! 
as   follows : 


"A  question  haa  arisen  with  respect   to   tne   power  of 
the   director  of   *orks  a    t    t as    ;oard   uf  .  ercit   Appeals'   In 
acting   upon  building  perwlta,    uoon  which  q  iestion  your 
opinion   la   respectfully   solicited. 

This  quest ion  arises  upon  the  ag  stats  c. 

villboard   oosoeny  has  applied   for  a   per  nit   to  erect 
a  billboard   upon   certain  leased  ground.        An  adjoining 
srty  owner  objects  to  cent  to 

^3.        The  ob.lect  =  uer  conducts  an 

undertaking  cBtabli&hj&ant,   sad  opcsed  billboard 

will  be  erected   close  to  s    blank  wall  of  t  Ing 

establish™^  it.  re  are  no  windows   in  the   wall  w1- 1 

.  be  sleeked   by  tne  billboard.  lose 

the  wall   the  undertaking  establishment  nas   its  own  siga 
announcing   its  business.  as   thir  .s, 

this    siga  will  not    be   blocked    by   the   or    p   sea    siilboard. 
The  objection  of   tne  t    seeae  to 

be   based  more   upon  aesthetic    consi&e  oon  any 

concrete   injury  last   *iil  be  dene   its   ore:-lses. 

e    foregoing   facts  are   stated   so^ew.1-  yt 

slthough  they  may  not   be  ry  to  a   decision  of 

quest  i-n  hereafter   submitted, 

ns»m  ko.  3.0411  prorlde    ,  -■at   slejBM  of 

lotion  3  thereof  j      *  In  the   granting  or  denying  of  any 
peralt,   or  the  revoking  or  t  revoke  any  per- 

mit, PCBtiac  or  :      '  ^  power  aaay   teke    i  or- 

ation the  effect   of   i  >osed   business   or  c  .1.  on 

surrounding  ^a  its  residents,   snd   inhab- 

itants thereof;     *;nd   in  great:  -    .3  lying  said  permit, 

or  revoking  or  refusit      t  :   revoke  a  ,  lway  exercise 

its   sound  discretion  ls  to   whether   eaid   rerr-.it   should    be 
granted,    transferred,    denied   or  revoked.* 
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This   Bo«rc   has  held   %hn%  it    has   upon  review   the 
right  and  duty  of  exeroi  olsoretion  as 

r  revok I  jr.  o   think   In  tall  View  you 

/'j   at    1  13  r-.i,  LI      SO   80   held 

,«  -iodell   in     cott  vs.  :ounty.  ti  Will 

'6   ';uotati  n  thrt    it    purports  to   relate 
to  any  panel  t. 

However,     action  1  »>f  taa  aa  a  arently 

pi;ta  a  limitati  n  OB  the  whole  ordinance  as  follows: 

•The  classes  t  its  referred  to   in  this  section  Tre: 

autor->obile  supply  ,  obile  tiona, 

automobile   repair  •  ,  ,  ial 

garages,   dyeia.;;  and    c  -   worka,    hospitals   of  sny 

character,    ru  t  refuse  and  detention,   laundries, 

Junk  yards  or   premises,   livery  -  eade- 

mles  and  r  ahocls,   auctioneers,   pawn  brokers, 

second  head  declora,   second  hand  ilotaiag  dealers, 
second  aaad   furaiturs  dealers.' 

otion  2  prortdaa  t»at  i    "i  is, 

transfer  or   revocntion  of  permits  shnll   be  subject   to 
action  on  or  issuance  by  the  dep  I  apsjeji» 

fiod  by  La*  or  or  ;        eotien  18   af  Ordinance  2107, 

the    nil-Board  ftrdlnaaoa,  directly  dao lares  that  it  is 
unlawful  for  aay  person  ••*•  to  erect  say  billboard  or 
other  board   sithcut   first  obti 
taarsfor,  froa  the  Soerd  of  Public 

Ordinance  So.    9132,    providing  for  the  establi    hr 
of  a   centre!    ps    -1t  bureau,   directs  that   bure< 
roceivi<  >n  for  a   pi  or  the   erect  io 

a  billboard,    to  r.fer  the  jsca- 

"hireau     f  Build  in  istloa.  I  te 

parcnthctiu  lly  that  we  era  at   s  t   of  e  loss  as  to 

why  tlieatioa  for  s  billb  referred 

to  t  .ianni  Ion,    bseauaa  there   is  no 

limitation  u      I lea  of 

billboards. 

Tha  question   t!  a  see;.  3   to  be: 

rector  rait 

Appeals  disorst loaary  powers  rlth  respect   t  or 

ienyins  an  application  for  to  ersot  i  all] 

The  question   is  thus   ntted,  wit  U   realization 

ie  put  on  too  narrow  a  foundation^  grid   perhaps 
should  be: 
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Hes  the  I  i  rector  of    -orks  and  tha    loard  of  Permit 
to  exa^oise  uisoretion  in   granting  or 
denying  building  per  ,itaV 

In  other  words,    in  ■   or  denying  a  building 

per.fdt,   are  we  limited  to  a  dot  <is  to  whether 

or  not   trie   proposed  building  or  atruoturo   o  -nforT,.a  to  arid 

lies  with  tha  building  laws  of  the     tate  of    ;r:.L.ifornia 
and  the  CMty  and   Jounty? 

suggest  t.^at  oerh^ps    i  lion  i     a  nor  a 

c    rrect   st  ton  iaVolvod€    in  t*s  uuoh  as 

wa  h«ve  been  unablo   to   f  nd  &n>   distinction  bat— »  a 
per;. it   to  erect  a  bll  ,   ar»d  u  ■■.   to  erect  nny 

other  structure  or  building.        if  there   is  no  ca if-tj.  motion 
between  the  erection  of  a  billboard  and  any  other  str-.oture, 

the  questiu     is   '  at  put,  iter  oeoooes 

of  ^rett   iiaporti  nee   t  -         that  «e  are  c  nstantly 

LKportttfiod   to   deny  building   -  »-hich  c 

to  t  ,    solely  upon  tha  £ round  the     the  erection   of 

the  structure  or  fetal ldl&g  will  have  an  adverse  effect 

surrounding   proper  its  reside-  inhab- 

itants, 

other  words,    t.    deny  these  applications  upon  tha 
authority  found  in     eetion  3  of  eo  3,0411. 

The  quest  in  la*   thor'.T        ,  I  ;nt,  and  your 

opinion  v/ill   be  grm  tly  appreci    ted." 


In  order  to   fora  an  opinion  in   regard  to  your  request,   it 
is  neoer  ?tely  ignore  the   provisions  of  the   ordinances 

mentioned   in  the  request,  and  arrive  at  a  basis  of  reasoning  with 
regard  to  the  charter  provision  creating  the  Board  ol  it  Appeals. 

y§  Board  of  *als  oe  existence  by  virtue 

of  tha  provisions  of     ectio  i  39  of  the   19o:-:   Short  Tha  pertinent 

portion  of  this   section  is  as  follows: 

ay  applicant  for  a   ner;  it  or  license  who  is  denied   such 
permit  or  license   by  the  de  -ized  to   issue  asrso, 

or  whose  license  or  revoked  by  any  department, 

or  who  deems  thi  t  hia  interests  or  property  or  that 

the  genornl  pitblic    i  -1  be   adversely  affected  es   the 

result  of  tlona  authorized  by  or   unuer  ttjr  ps  rwit  or 

license  granted  or  i?  .    any  Ue  t,  may  to  the 

boerti    -  Lt  appeals.         *>uch  "doj.  .  the   applicant, 

the  pern it -holder,   or  other   interested   pertie5,   as  well   as  the 
head  or  r  •    tative   of  the  or  refusing 
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to   issue   suoh   license  or  permit,   or  ord«;  i  revocation 

of  so .-*•        ...fter  auoh  hMrlfl g  en1,   such  further    lnvestiga- 
tion  as   the   board  nay   deen  necessary,    it  may  concur   In  the 
action  of  the  departrrant  n^thorized  to   issue  such  license 
or  perp.it,   or,   by  the  vote  of  Or    ,   way  overrule 

tl  a  motion  of  such  deptrtMont   and  order   that   the 
or  license  be  grants;,    restored  or  refused." 

fhare  is  no  language  in  this  section  which  expressly  gives 
to  the  Board    >f     emit   Appeals  discretionary  powers        if   the  Board 

f     ^  eels  has  any  discretionary  p    m      ,   ouch  powers  Bust 

have  be on  obtained  by  implication,        it  would   seer*  reae./rusbie  to 
assur.e,    before  proceeding  further,   that   tiwre  woold  be  no  need  of 
the   itoard  of  Parait  Appoala   if  such  Board  had  no  discretionary  powers, 
This   is   so   Tor  Warn   Ntiea  that,    if  the    Board  had   Be   aach   |  ewers,    it 
would  h&ve  tUe  po»er  solely  to  determine  whether  ordinances  or  other 
laws  were  or  were  not   eorsplled  with  by  a  nunielpaJL  tiepfcrtuent .        In 
other  words,    it  would  be  a   rubber  stanp  body.        It   is  difficult  to 
believe  t  uat   the  charter  fraxnera   intended   that  the    toard  of  Periait 
Apneels,  a  lay  body,   sh<  e  only  the  power  to  pass  upon  language 

contained  in  ordinances  or  other  laws. 

-Jua  :«   C.   .' .        ■  ..all,    in  th©   case  of  IiV.L  vs. 

,      up   rioi  o.   238,725,    in  a  written 

opinion   c   uoer  iary  powers  M  MEl  of     an  it 

Appeals,   used  tha  folio  -  :a: 

"Chiof  Brannan  testified  tU«t   in  I  of 

this  type,  ha  NftlHM  it  his  practice  to   consider  not  only 
fire  hazards,  fire  figfeting  -  atrod  problem,   but 

traff  lo-eongoat  iou   problem  as  well.  oction  3  of 

Inane s  3.0411,   ho«ev*ra  gives  hi&  %bm  power  to  go 
further,   if  h«  sees  fit,  and   consider   'the  effect  of 
the  proposed  business  or  calling  upon  surrounding  prop- 
erty and  upon  its  residents,  and   i  its  thereof* • 
Ls   is  very  broad  and  general  language  and  wnon   tnkea 
in  eoaaeetAea  with  whav  fallows  it,   seems  to  i o  x.--  vest 
in  tne   trxuun al   to                  pi  loot  loo   is  first  rade  a  dis- 
oretioa  considerably  wider  than   th  t   vested   in   fcha      sard 
of  .iupsrvi  ;ors  ^y  the  nrusndr^ont  to  Ordlnaneo  B6S9.        !_ 
aa  satisfied    t.:t t   the    Hjard   of  -er&lt    appeals j;jet   have 
the   aa?.o  discretion','   in  ~i\i:i  absence  of  wards'  o'f  limita- 
tion   in   the    -   artar.'' 

In  view  of  what   I  h  ve  already  said  *ai    in  view  of  the 
foregoing  quotation,    i  na  conv  need  that  the  Board  ot  La 

has  discrntion&py  powers  in  certain  aatawia*  a  are  now  -ad 

with  the  r:uesti^n  of  when  discretionary   pc  •  I   by 

the   Boart' . 

In  Ma  i-arte   I \CSY,   108   9*1*   326,   ti  I,    in  effect, 

that  a   permit,   ordioaaoo  or  law  not  bavins  any  relatione))  the 

police  power  arbitrarily  interferes  with  p  liberty  vna  pri- 
vate property  without   cue   process  of  law. 
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In    or  Pert*  ,  .    416,   the  Court  held  I 

the  power  tc  regulate   th«  rty  or  '  a  bus- 

iness  la  not  arbitrary  t  a   restriction  Buat  bear  a  reeaonoble 

relet]  sons  legitimate  purpose  within  the  purview  <  T  the  . olioe 

power. 

Thus,  we  have  squarely  before  ua  the   iegd  ion 

of  whether  the    Jioard   of  Pfj  j.«als  hrs  discretionary  powers 

the   police   power fS 
tions  for  the  benefit  of  the  pi. bile  health,  welfere,   etc., 
of  the  community.        If  the  enj   discret- 

ionary  powers  whatever,   they  I  '  within    the   so 

of  the  police  pover,  Ld«  --ever, 

the  powers  of  aals,  prop- 

erty and    -  .    rights  net-  within  the  sc  lie©  power 

are  apparently  quite  another  t  I,    in  view  decisions 

o   ted   by  ae,    I  do  not  believe  that   the    I .sard   of  rerrr.lt    \oneala 
can  arbitrarily  decide?  -otters  not  in  nny  wise  related  to   the   police 
power.       In  such  cs^as  the  duty  of  the   3o&rd  of  Permit  Appeals 
extends  solely  te  the  deterrainetio.n  of  whether  the  persons  cr    oo  r- 
poratlons  Involved  have   c    i plied  with  loeal  ordinances  or  stste 
laws. 

In  «*]  mm  vs.    aLLlAll  ■,    155    *1.   318,   et   pH«e  3iJC, 

the  Court   as  id: 

•Bearln  nd  th«'.  taee  does  not  purport 

to  bate  aa?  relation  to  poteetien  of  paasera-^ejp  f* 

injury  by  reason  of    unsafe  str  ,     >e  the  diminution 

of  hazard  of  fire,   or  to  Dm   jr  event  ion  of  lumoral  displays, 
we  flad   t     t    tha  ose  sll  isay 

be   I  it  to  have  go  ted   li  oaranae   of   Mil- 

boards   is,      ;■       f  be  offensive  to  -  jas  cf 

id  taste.       Thnt  khe  promotion  of  aesthetic  or  artistic 
.ions   is  «    p  bjoet  of  ^ovarsunentel  oare  will 

•  tbably  not   be  dispute*  .        .;-.tf    n>.i   fc.r  as  we  are  ^a vised, 
it  ■■.   v-;r    itrp  1    -'ioI.'    \...  -I    ti   se    0  .)^;Li^mti-:na  alone 

Mlix    jiuitiry,    -j-i   «n   OAercise   of   t,;e    ^olioo    ,;,■■■     ■  ,    n    r  wio-1 

:p 
his    ;vro,jprtv   in   an   or-i  Iru-ry  -ind    oe'eficlal   Wt-v  . ' ' 

<=wn  to  a  determination   af  the   instant  ratter. 
It   d  as  not  a      or   as  •  sly  aesthetio  or  urtiHtio  c  nsider- 

atione,   when   they      re    kha   sole   coualde  ,    cea   ba   utilized    in 

determining  whether  bill-boerds  co  ie  wi'.  the  police 

power.        If  tue  .  d   is  based 

upon  aesthetic  usideratio  «,   this 

no  right  to   interfere  from  the  discrete  t.  ;s, 

if  the  k    ,    -  sera  h^s     aae  application  for  the  ri^ht  to 

construct  a   biii-ooard  and  has   c  i.plled  with    -ill  loo    I  tee 

end   st* te   law? ,  t  XX-        rd 

oannot  be  revoked  or  a  in  any  respect   by  It 
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ftpTteals.        however,    if  the  bill-bosrd  will  be  a  nuisance  or  will 
be  danger ou3  to  drivers  cf  vehicles  as  a  result  of  shutting  off  a 
Tie*/,  of  -  Ld   v    "5  A  leer  ttonery 

powers,   bee  on  the   bill-board   wo<  I  within  the 

MiH  of  the  police  powor. 

wh-»t    I   feMt  been   able   to   learn  of  tie   proposed   btll« 
boar 4  el  s  preoi  i«ry,    It  would  seers  I 

aesthetic  o  are    InTolTed*        If 

this  be  so,  *',)--■  in  >d  with  i  11  of 

the  ordinances   of   ih«  inilllj   Hftfl    I  '.ate  of 

Ifoxnie,  'sals  mn^t,  as  a  at  f  Isw, 

grant    Um    bil'L-b-iartf    oonsern  the  right   t  ^  I -board 

in  ad  :ce  with  tbo   L«v« 


"espeotf  illy  submitted, 


To  the  - 

3oar<i 


.3 
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H*7  23,   1935. 


CT:     Bond  and  Trust  Fund     -oneys  of 
ar  Memorial. 

_>«Rr     irs: 

3  off  lea  is  in  receipt  of  your  req;a«t  for  an  opinion 
as  follows: 




"At  a  meeting  of  the  iiosrd  of  Tr  .atees  held  ,  ay  2, 
I  was  directed  t  ask  your  opinion  with  regard  to  the 
expenditure  of  certain  funds  under  the  control  of  this 

. 

This  Board  received  froxs  the  f  otOFd   off    .rustees 

(the  old  private   Bear*)    in   1.930  and  1931  so^ne    ;70o,GG0. 
which  had  been  collected   by  tfes  former    ward   fro;;    sub- 
scribers.       Also  some  #200,000.  worth  of  uncollected   sub- 
scriptions were  assigned  to  Pacific  national  ; ank  upon 
which  subsequent  pmymeate  have  been  received  by  this    <o«rd. 
These  funds  in  the  post  were  singled  with  the   1927     rr 
Memorial  Bond  iund  money  for  the  purpose  of  construct 
the     er  lal.        There   still  regains   la   the     :ity 

Treasury,   sotie   ^40,000.   of  the  Trust  >ney   (    the 

money  c  Heated   frurt  these   ^subscriptions,   or  received 

the  old   Heart)   and  a   few  thousand  dollars  of   the 
iiond    fund  ^onay.       fha  :<*und  money  bears  Appropria- 

tion No.   946}     «ad  the     Bond   Fund  noney  bears  Appropria- 
tion ?to.   84.9C1.33  '^nd   is  set   up   fur  equipment.         m  the 
major  :>art  of  construction  and  equipment  of  the   project 
la  o  ^pleted  the  question  has  arisen  as  to  whether  these 
moneys  say  be  used  for  certain  purposes. 

Kay  the  Trust  >'und  moneys  be  used   for  ratnor  construc- 
tion completions?     That   is   fcr  exanple,   -nay  it   be  used  for 
landscape  treatrr?«nt  of  the     er    Memorial   grounds'?       amy  it 
be  used  for  construction  of  a  movable  orchestra  pit  in  the 
Veterans*   Bui  Id  i;^'.5        Kay  it  be  used  for  lofttaJJ    ti   :i  of  a 
pi?e  organ    in  the  ~pera  iiouse?        in  general,  may  it  be 
used  for  such  items  of  construction  as  were  originally 
onsitted  because  of  the  fact   tfcftt  no  exaendit ore   for  construc- 
tion  in  a  see  as   of  funds  actu-Hy  on  hand   could    be  nade?       Mey 
it  be  used  to  cor  pl«te  constructions  and  refinements  of  con- 
struction that  were  originally  only  partially  provided? 
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f  the  Trust   ;'Mnd  3  bo  used  for 

adding  equipment  found  necessary  or  desirable-  since  opening, 

such  as:    scenery  seta,   new  st*£e  equipment,   new  furnishings, 
etc.? 

in  all     f  the  foregoing   it    is  not   intended  to  ask 
that  any  of  these  moneys   be  used  for  repairs  or  replace- 
ments of  facilities  worn  o  ;g  oper*tti  one     f  to     ar 
Memorial   because  it   la  concedes  di tires  for  such 
purossB  come  fro*?)  current   fund  appro  prist  lc 

The  purpose   in  requesting  this   opinion  is  to  define 
as  near  as  possible  the   boundary  line   for   e-  .re  of 

istruetioa*  funds. 

Kn   early  reply  is  requested  as   socie    r;ettarn  will  come 
before  'd  neetlng  on  which  your  opinion  will 

ve  a   bef.r  ng.** 

It   is  evident  fror;  reeding  your  request   t  1     rr  ..emorial 

consisting  of  the  Veterans*   Buildi.  uuse,  hr»s  not  as 

yet  been  entirely  completed  although  all  of  the  amjor  pnrt  of  the 
construction  work  s  equipment  has  apparently  been  finished. 

In  as  much  as  the  Trust  Fund  end  Bond  Fund  moneys  were 
acquired  for  the  very  purposes  for  which  you  Intend  to  use  them,    it 
is  ray  opinion  thst  such  moneys  may  be  utilized  for  the  completion  of 
the  construction  of  the   project  and   its  equipment,        vhus,  el  1  of 
the  questions  asked  by  you  ere  enswored    in  the  af   ir^ative. 

Resocctfully  submitted, 


To  the  - 

Board  of   ,  r  ..   tees  of  the  orial. 
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May  23,  1935. 

SUBJECT i   Power  of  the  Retirement  Board  to 
Deduct  Amounts  of  Contributions 
Without  Consent  of  the  Individuals, 

Dear  Sir j 

This  office  Is  in  receipt  of  your  request  for  an  opinion,  as 


follows: 


REQUEST 


"There  are  certain  teachers  who  have  resigned 
from  the  School  Department  who  have  various  amounts  of 
accumulated  contributions  owing  to  them  by  the  Retirement 
System.  These  teachers  have  been  charged  by  the  Board  of 
Education  for  money  owing  to  said  board  because  of  salary 
overpayments.  The  Board  of  Education  has  requested  that 
said  amounts  be  deducted  from  the  money  owing  to  said  in- 
dividuals by  the  Retirement  System.  Can  this  be  done 
without  the  consent  of  the  individuals  themselves"? 

OPINION 

Section  22  of  Ordinance  No.  5561  (New  Series),  establishing 
the  San  Francisco  City  Employees  Retirement  System,  reads  as  follows: 

"The  right  of  a  person  to  a  pension,  an  annuity 
or  a  retirement  allowance,  to  the  return  of  contributions, 
the  pension,  annuity  or  retirement  allowance  itself,  any 
optional  benefit,  any  other  right  accrued  or  accruing  to 
any  person  under  the  provisions  of  this  Ordinance  and  the 
moneys  in  the  Fund  created  under  this  Ordinance  shall  not 
be  subject  to  execution,  garnishment,  attachment,  or  any 
other  process  whatsoever,  and  shall  be  unassignable  except 
as  In  this  Ordinance  specifically  provided". 

It  appears  from  said  section  that  even  the  "right  to  the  re- 
turn of  contributions'*  is  protected  from  garnishment,  execution,  attach- 
ment  or  other  processes. 

Thus  it  appears  that  under  said  ordinance,  the  Retirement 
System  has  no  right  to  make  such  deductions  without  the  consent  of  the 
individuals  themselves* 

Respectfully  submitted, 


RALPH  R.  NELSON  CITY  ATTORNEY 

Secretary-Actuary 

Retirement  Board 


: 
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May  29,  1935. 

^CTt   Withdrawal  of  Zoning  Application 

Filed  with  City  Planning  Commission. 

J »nt lament 

This  office  la  in  receipt  of  your  request  for  an  opinion,  i 
follows I 

REQUEST 

"A  request  for  a  re- zoning  of  certain  property 
in  the  ( ity  and  County  was  filed  with  the  City  Planning 
Coasniesion.  Notices  were  posted  throughout  the  district 
and  railed  to  the  property  owners  as  provided  by  Ordi- 
nance. 

■ A  hearing  was  held  on  the  matter  and  the  same 
taken  under  advisement  fay  the  Commission. 

° Vhile  the  rnatter  is  under  advisement ,  the  City 
Planning  Commission  received  a  letter  of  withdrawal  from 
the  applicant. 

8 Supplementing  your  opinion  of  April  5,  1934 
regarding  withdrawal,  would  you  kindly  ^jlve  your  opinion 
to  the  following  queries: 

"Query  Ho.  1.  Can  the  city  Planning  Commission 
allow  the  matter  to  be  withdrawn  after  it  has  been  taken 
under  advisement? 

"Query  Ho.  2.  Is  it  mandatory  upon  the  ity 
Planning  Commission  to  allow  the  withdrawal  upon  request 
from  the  petitioner?" 

q;»ihiom 

The  opinion  of  this  office  rendered  you  on  April  5,  1934 
virtually  answers  both  of  your  questions. 

Using  the  same  reasoning  employed  In  the  opinion  rendered 
on  .pril  5,  1934,  1  necessarily  come  to  the  conclusion  that  Query 
Ho.  1  should  be  answered  in  the  affirmative,  and  Query  Ho.  2  should 
be  answered  in  the  negative. 

It  is,  therefore,  my  opinion  that  the  City  Planning  Com- 
mlasion  may  allow  the  application  to  be  withdrawn  after  it  has  been 
taken  under  advisement. 


■■ 
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It  Is  my  opinion  further  that  It  ia  not  mandatory  upon  tha 
city  Planning  Cotnralasion  to  allow  tha  withdrawal  of  a  petition  upon 
tha  request  of  the  petitioner* 

Respectfully, 


cm  kwshm 


city  Planning  Goiatnission 
City  Hall 
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Kiay  31,    1S35. 


:     Garb:  x, 

3an  Francisco     onitary     ervlce 


Gentle*  en: 

lis   office  is  in  receipt   of  your  request  for  an 
,uioa  ss  follows: 

Is   the  bid  of  the    ian  Franc  isc       anitary     ervioe 
Ccwpeay,   which  covers  both  collection  nnd  disposal,   valid? 


In  view  of  the  existence  of  the  taftagp   "oil -set  ion 
Ordinance  passed  by  the   people  on  June  14th,   1827,   and   sub- 
sequently amended,   I  as  of  the  opinion  tbet  the  bid  of   this 
tny  ia  Invalid  since  the  4 renting  of  a   franchise  to  this 
oocpany  eould  require  a  repeal  of  the  Ci  je. 


ne spec t fully  submitted, 


:  T 


To  the  - 

arable  3oard  of  -u-n  rvis  -  •  . 


*3 
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June  10,  1335. 


SUBJECT:   In  tot   Bids  for  rubiicatiun  of 

Delinquent  Tex  Li.st. 

Dear  irs: 

You  have  asked  thr.t  1  advise  you  as  to  the  power  of  the 
Board  of  .^u:)ervi3ors  over  the  rublication  of  the  Leliaquent  ax 
List. 


OPINION. 

ction  3766  of  the  -olitioal  ::ode  deals  with  the  matter. 
The  section  reads  es  follows: 

"Publication  of  delinquent  tax  lists.   The  publi- 
cation  must  be  made  once  a  "week  for  three  successive 
weeks  in  some  newspaper  of  general  circulation  published 
in  the  county,  and  must  be  paid  therefor  at  the  county 
rate  for  advertising  as  fixed  oy  the  board  of  supervisors. 
If  there  be  no  newspaper  of  general  circulation  published 
in  the  county  then  said  list  must  be  oosied  in  three 
publio  places  in  the  oounty." 

The  iupreae  Court  has  held  that  the  Joard  of  .u  ;«rvisors 
may  fix  one  rate  for  the  publication  of  ordinary  legi.l  notices  >:nd 
another  for  the  publication  of  the  delinquent  tax  list.    ee: 

PODGE, et  al  vs.  *JTY,  150  Cal.  96. 

Since  the  advent  of  the  present  Charter  it  nas  been  the 
practice  of  the  Purchaser  of  applies  to  advertise  for  bids  for  this 
particular  work,  and  upon  the  bids  being  received,  to  report  the 
bids  to  your  Board,  whereupon  your  3oard  would  fix  the  rate  at  the 
lowest  legral  bid. 

In  view  of  the  provisions  of  our  Shorter  (  section  87)  to 
the  effect  thst  the  Purchaser  of  u  olies  shall  *«nter  into  agree- 
ments for  all  contractual  services  required  by  the  several  depart- 
ments and  offices  of  the  City,  etc.*,  I  believe  the  course  adopted 
by  the  i-urohaser  in  asking  for  bids  for  this  particular  work  is 
pro  er  for  the  reason  th- t,  while  the  Stat*  law  vests  the  rastter 
of  the  publication  in  the  ax  Collector  at  the  rate  fixed  by  the 
Board  of     rvisors,  the  machinery  for  obtaining  bids  has  been 
modified  by  our  Charter  as  above  indicated. 


la  the  recent    ease  of 

WKBTKBL  re.  BOARS  99  3V>SHTI  TOTS ,  ISO    3eL.    3ja  , 

zh  dealt   slta   the     an  2eteo  Couaty   OH  u;rin 

i   that  a  carter,  ad  op  tad  as  provided   by  tne    Sonstltatlom, 

superseded the  general  las. 

The   ease  rule  applies  tc  e   City  and   Qooarty  Charter. 
Tills  being  the  ease  it  appears  tc   as  that  the  pro?9T  r&le  to 

-:,e    cnerter   -roeedure  I   exaetttioo 

the     tats  lev.  «f   to  earry  o-  is  ions 

sf  t    l  Lav  regarding  the  publico  ^liaqaant  tax 

list  but  to  adopt  the  aaefeiaery  -rev idee   sy  the  Charter  to  do   sc 
ca&ser  tc  aaxe    r.   e   c  ntraet  at  a  rata  of 
id  received,   after  yo.r   aoard  baa  f.xed   the  r 
tbls  figure. 

-s   day  aiT.  sec 

lowest    old  receired  for   tte  pufclleeti  qssmt  tax 

list  does  aot   cor  ply  sith  ale  spaaifl  eat  loss  aad  th-t  be  Is  tbarefora 
Testifies'    la  rejecting    it.       A  eery  of  aty  s<ssassaleatlca  tc  ties 

Pwrsfcaser   is  attached  her 

also  ask  as   to  the  aaeessity  it   paaliehlng  ska  i 
MSt   list    in  e    oapcr  hsvltg  tve    . 

1.   1332    -    tdvlse-  reaasar  th  .   was  a  sauter 

vltbin  bis  discretion  aad  tata$s    in  taking   oi&s  for  tbls  parti c-^ar 
publics  e  bad  a  side  discretioa  as  tc    the  character   of  c::- 

^cessary  to   ce_~    I  aa   of   delinquent   tax 

payers   the  fact  taat   tneir  taxes  renalaad  ssKpe  I    . 

«3pectfilly  submitted, 


"  • 


To  the  - 

Boaoracie    feari    -*       perrj 


1 
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June   21,    1935. 


SUBJECT:      In  Re,   Use  of  Property  under 
Jurisdiction  of  Sen   fi      ^.^oo 

?nt    by  1-olice   department. 


Dear  3irs: 

I  am  in  receipt  of  a  copy  of  a  Resolution  of  your 
Honorable  3oard  reading  as  follows: 

"Resolved,  Tbit  the  3an  Francisco  Police  3orrr.is.sion 
is  hereby  granted  a  permit  to  use  the  parcel  of  lend  on 
the  north  shore  of  i^ke  Serced,  being  5.85  acres,  more 
or  les3,  as  shown  in  Zity   Engineer's  s  urvey  entitled 
•rroocsed  roxice  College      ruining  Grounds,  ^ake 
Merced  Lands1,  dated  June  1934,  it  being  understood  th 
the  permission  to  use  the  land  described  shall  be  revo- 
cable at  the  will  of  this  Commission.   Revocation  of 
permission  to  occupy  the  land  shall  be  evidenced  by  a 
rescluticu  passed  by  this  Commission  ?nd  a  certified 
copy  of  the  same  served  on  the  ^an  Francisco  Police 
Commission  90  days  prior  to  the  taking  effect  of  the 
revocation  of  the  permit. 

r  such  permit  is  granted 
subject  to  the  following  provisions: 

1.  That  the  Public  Utilities  Commission  reserves 
a  right  of  way  for  bridle  paths  through  such 
5.65  acres  more  or  less,  in  a  location  satis- 
factory to  the  -ublic  utilities  Com  ission; 
and 

2.  That  no  swimming  shall  be  permitted,  at  any 
ti  e,  without  permission  first  having  been 
grented  by  the  --ublic  Utilities  Commission. 

"A.  ,  That   a  ce  tified  copy  of 

this  resolution  be  forwarded  to  the  San  Francisco  Police 
Commission  and  upon  that  Com:. ission  duly  adopting  a  reso- 
lution accs;ti:0  the  ter:  s  of  the  permit  herein  granted, 
shall  be  given  the  use  and  enjoyment  of  t       e  des- 
cribed Is  v2 ,  t,  tuate  in  tne  3ity  and  County  of  ^n  Fr&nci.- 
-e  of  jalifornia." 

You  ask  if  your  Commission  has  authority  to  permit  the 
property  to  be  used  fM  tr.e  purposes  mentioned. 
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OPINIQN 

I  take  it  that  the  pro  orty  in  question  is  not  needed 
fa'  purposes  in  connection  with  the  Water  department,  and  I 
especially  note  that  the  permit  is  revocable  at  the  will  of  the 
Commission  on  ninety  days  notice  to  the  Police  Commission.   It 
appears  to  me  that  two  questions,  pertinent  to  the  present  inquiry, 
present  themselves: 

First:   Hns  the  Commission  the  power  to  grant  the  permit? 

Second:   In  the  purpose  for  which  the  premises  are  to  be 
used  a  public  purpose? 

All  property  under  the  jurisdiction  of  the  ..'ater  Depart- 
ment is  actually  owned  by  the  City  ond  County.    °ection  121  of 
the  Charter  provides  that : 

'The  public  utilities  comnissicn  shall  have  charge 
of  the  construction,  management,  su,<ervi.  i-'.i,  maintenance, 
extension,  operation  and  control  of  all  public  utilities 
or  ctr.er  properties  owned,  acquired,  leased  or  constructed 
by  the  -ity  and  County  for  the  purpose  of  supplying  any 
public  utility  service  to  the  ^ity  and  County,  etc.  ' 

The  lands  mentioned  were  aaquired  for  the  purpose  of 
supplying  the  city  with  water,  and  while  said  lands  may  not  be,  at 
the  moment,  necessary  for  the  purpose  for  which  they  were  acquired, 
they  remain  under  the  jurisdiction  of  the  Commission.   It  is  a 
well  settled  principle  of  Xi  w  that  when  property  is  acquired  by 
a  city  for  cert-in  purposes,  that  fact  does  not  deprive  the  city 
of  power  to  ase  the  premises  for  otner  public  purposes  where  public 
neoessity  thereafter  requires  that  its  use  be  altered. 

See:  MeqUILLIN  MUNICIPAL  CORPORATION   Section  1229. 

The  text  is  sustained  by  the  decisions. 

•ee:  CITY  OF  ARANSAS  p  \3S  v.  MINTSR  (Tex.)  34  3..:.  (2nd) 
1113. 

In  tnis  case  the  Court  said: 

"A  city  has  tne  inherent  right  and  affirmative  obli- 
gation to  the  public  to  put  the  property  involved  to  what- 
ever use  may  best  serve  the  public  interest,  which  is  a 
matter  to  be  determined  by  the  city  governing  boards  from 
time  to  time  and  administration  to  tdal  intre.tion, 
unless  it  is  permanently  dedicated  to  a  particular  public 
use  inconsistent  with  all  other  uses,  and  such  dedication 
must  be  done  under  forms  and  solemnities  essential  to  the 
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validity  of  such  acts." 

In  the  instant  case  no  special  dedication  of  the  lands 
in  question  has  ever  taken  place,  nor  was  it  the  intention  that 
the  properties  acquired  from  the  Spring  Valley  .ater  Company  should 
be  held,  irrespective  of  the  fact  that  they  might  be  no  longer 
necessary,  for  use  in  connection  with  the  development  or  distribu- 
tion of  water. 

See:  NEIL  v.  KANSAS  CITY,  et  al,  188  J.W.  919. 

This  case  dealt  with  the  right  of  a  city  to  permit  a  por- 
tion of  property  -purchased  for  a  public  market  to  be  used  for  a 
garage  for  police  department  automobiles.   The  Court  said: 

"Looking  to  the  future  growth  of  the  market,  defendant 
provided  a  larger  establishment  than  the  present  denands  of 
the  special  use  required,  and  we  perceive  no  good  reason 
for  the  idea  that  a  temporary  use  of  an  insignificant  part 
of  the  property  for  a  municipal  purpose  not  inconsistent 
with,  or  detrimental  to,  the  exercise  and  enjoyment  by  the 
public  of  full  market  rights  and  privileges,  would  consti- 
tute a  misuse  of  the  property,  or  be  in  excess  of  the  pro- 
prietary rights  the  city  acquired  through  the  purchase  of 
a  fee-simple  estate." 

Also:  PETTITT  v.  MAYOR,  etc.,  OF  CITY  OF  '  ACON,  et  al  , 
(Geo. }  23  S.L.  198. 

The  Court  said: 

"In  this  case  the  property  claimed  to  have  been  dedi- 
cated was  vested,  in  the  first  instance,  in  the  mayor  and 
council  of  the  city  of  J.!acon  for  public  uses  generally,  and 
the  mere  appropriation  by  the  public  authorities  of  this 
public  property  to  an  indefinite  public  use  is  no  such 
irrevocable  abdication  by  the  public  authorities  of  all 
their  power  and  control  over  the  same  as  will  prevent  the 
subsequent  appropriation  of  the  same  property  to  such 
other  public  uses  as  the  interests  of  the  public  may 
thereafter  require.   After  the  ordinance  was  passed,  the 
property  was  still  held  to  the  public  use,  and  it  is  doubtful 
whether  the  mayor  and  council  then  in  office  would  have  the 
power  by  ordinance  so  to  limit  its  control  over  the  public 
property  so  held  by  it  as  to  deprive  it  or  its  successors 
of  the  right  thereafter  to  appropriate  the  property  to  some 
other  use,  which  the  interests  and  convenience  of  the 
general  public  might  demand." 


rJLar 
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It  is  therefore  my  opinion  thet  it  is  permissible  that 
the  property  in  question  may  be  used  for  some  public  use  other  than 
the  one*  for  which  it  was  origin? lly  ecc  ired.    If  the      rty 
were  to  be  permanently  ceded  to  the  rolice  T.-epartmer.t ,  the  prcced-re 
provided  for  in  wrdi-.once  No.  1>:.1751,  w.ich  deals  with  the  transfer 
of  unused  property  fron  one  department  to  another,  would  have  to 
be  followed,  but  as  the  permit  is  revocable  at  the  will  of 
Commission  the  instant  case  does  not  come  within  the  purview  of  the 
ordinance. 

This  brings  us  to  the  second  question  -  Is  the  purpose 
for  which  the  premises  are  to  be  used  a  public  purpose?   The  pur- 
pose,as  stated,  is  for  a  "proposed  Folice  College  BBi  Training 
Grounds". 

The  present  Charter  gives  tc  the  Board  of  Police  Commiss- 
ioners all  the  powers  that  it  had  under  the  old  charter  and  therefore 
that  body  has  the  right  to  prescribe  rules  and  regulations  ,  dis- 
cipline, etc.,  for  the  :)epartraent.   This  power  would  irclude  the 
right  to  require  a  reasc  uable  amount  of  training  when,  in  the  .judg- 
ment of  the  Ccnrissicn,  such  training  is  necessary  for  the  efficient 
working  of  the  department. 

Therefore,  it  would  be  within  the  province  of  the  Board 
of  Police  Commissioners  to  provide  a  suitable  place  for  said  train- 
ing and  in  so  doing  that  body  acts  in  a  governmental  capacity  and 
any  premises  used  for  that  purpose  by  the  Police  Commission  is  really 
being  used  by  the  City  itself,  and  therefore  the  land  is  being  used 
for  a  public  purpose. 

The  question  may  be  asked  if  the  fact  that  the  particular 
portion  of  the  l.-nd,  tie  use  of  which  might  be  assigned  tc  the 
Police  Corals  8  Ion,  would  be  accessible  only  to  me:  be r 3  of  the  police 
force,  and  not  to  the  public  generally,  would  have  any  bearing  on 
the  situation.   The  ensvier  must  be  in  zhe   negative.   The  land  is 
not  set  apart  to  the  Police  force  or  even  to  the  Police  Cor^nission 
for  private  purposes,  but      .  for  the  purposes  of  accomplishing 
a  public  function. 

Ordinarily,  public  funds  or  public  property  cannot  be 
used  for  ths  e  induct  of  ■  private  affair,  but  tue  fact  that  an 
enterprise  supported  by  public  funds  is  not  accessible  to  the 
public  generally  does  not  violate  the  constitutional  provisions  on 
the  subject. 

Zee :   .,.  LIS  •   •        -     -  •  431 . 

In  this  case  the    n  e  ^ourt  si  id: 

"We  do  not  think  that  it  is  necessary  that  the  pro- 
posed Victory  Hall  should  be  open  to  tht  public  generally 
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in  order  to  bring  its  erection  and  maintenance  within 
the  meaning  and  designation  of  a  public  purpose.  To 
permit  the  use  of  the  riall  by  the  people  generally 
for  general  purposes  would  be  to  permit  It  to  be  used 
necessarily  at  times  for  something  other  than  the 
promotion  of  patriotism.  The  obvious  object  of  the 
use  of  the  hall  is  to  promote  patriotism  and  when  it 
has  done  that  it  has  done  all  that  is  required.   It 
is  not  necessary,  nor,  still  keeping  in  mind  the 
paramount  purpose  of  its  erection,  desirable,  that 
the  scope  of  its  use  be  enlarged  to  Indefinite  limits. 
The  hall  being  dedicated  to  patriotic  purposes  it  is 
but  reasonable  nnA   right  to  say  that  in  the  oromotion 
of  that  purpose  its  use  and  occupancy  should  be  Habit- 
ed to  those  associations  which  are  builded  upon  patriot- 
ism and  perpetuated  for  the  preachment  of  patriotism. 
Indeed,  the  legislature  by  its  limitation  of  the  use 
of  the  building  to  those  who  were  joined  as  brothers 
in  arms  in  defense  of  the  nation  conserves  rather  than 
detracts  from  the  purpose  for  which  it  was  erected." 

I  am  therefore  of  the  opinion  that  the  permission  granted 
to  the  Police  Commission  to  occupy  a  portion  of  the  property  men- 
tioned for  the  purposes  indicated  is  reasonable,  provided,  of 
course,  that  the  property  in  question  is  not  necessary  for  the 
purposes  for  ujhich  it  was  acquired,  to-wit,  the  production  or  dis- 
tribution of  water. 

I  do,  however,  direct  your  attention  to  the  form  of  the 
resolution  which  you  submit.  It  is  revocable  at  the  will  of  your 
Commission.  I  would  suggest  that  it  be  definitely  set  forth  In 
your  resolution  that  upon  the  revocation  of  the  permit,  either  that 
any  iraprovepcnts  made  under  authority  of  the  Police  Commission 
3hall  remain  the  property  of  the  city  for  the  purposes  of  the 
water  department  or  that  they  be  removed  without  expense  to  your 
Commission. 

Respectfully # 


CITY  ATPORNET 
PUBLIC  UTILITIES  COMMISSION 
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24,  1935. 


SUBJKCTt     In  Ret     Contact  of  Oarage  neap  Private 

ffiiiil 


ientleaeni 

I  hare  your  letter  of  June  17th  wherein  you  direct  ay 
attention  to  the  fact  that  at  So.  1122  utter  street  in  a  three 
atory  class  "C*  building  there  la  conducted  a  school  or  college  for 
the  teaching  of  drugless  medicine  ar.d  eablaming  and  that  there  are 
about  seventy  pupils  attending  this  school. 

You  also  direct  ay  attention  to  Ordinance  So,  8564  which 
provides  that: 

■Ho  permit  shall  be  ^Lrantcd  to  conduct,  operate 
or  aaintaln  any  public  or  cosnercial  garage  within  the 
boundaries  of  two  hundred  feet  of  any  school,  church, 
theatre  or  hospital". 

Opinion 

Tour  Inquiry  necessitates  the  determination  as  to  the  mean- 
ing of  the  word  "school*  as  used  In  Ordinance  Ho,  8564,  and  aa  to 
whether  the  Institution  such  as  you  nention  In  your  coseami  cation 
cooes  within  the  definition  of  that  tern. 

Ordinances  restricting  the  use  of  property  sust  be  strictly 
construed  and  the  prohibitions  contained  in  the  ordinance  oust  not 
be  extended  beyond  a  fair  and  reasonable  n?aning  of  the  It 
used,  nor  to  accomplish  pirpasaa   beyond  those  Intended  by  the 
lng  body. 

It  east  be  presusted  that  the  .  o&rd  of  supervisors  had  in 
Kind  when  it  enacted  the  a  ove  mentioned  ordinance  certain  hasards 
or  dangers  which  would  arise  froa  the  conduct  of  a  public  garage 
which  would  be  more  dangerous  to  those  attending  a  school  than  to 
those  occupying  surrounding  property  and  that  any  orohibltions  con- 
tained in  the  ordinance  were  intended  to  safeguard  tr.ose  who  sight 
be  subject  to  those  dangers  to  a  greater  degree  than  would  those 
in  adjoining  property  which  might  be  used  for  other  urposet. 

I  think  It  nay  be  taken  as  an  admitted  fact  that  the 
persons  who  r.:ight  attend  a  school  to  perfect  themselves  In  the 
learning  of  druglesa  cediclne  or  in  the  art  of  enblamlng  are  beyond 
the  age  of  those  who  attend  "schools*,  ae  that  tens  is  ordinarily 
understood. 

Therefore,  we  zcust  endeavor  to  ascertain  the  reaning  of 
the  word  'school*  as  !t  is  used  In  the  a cove  mentioned  ordli 


V     TVll. 
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When  we  take  into  consideration  the  particular  class  of 
persona  who  might  be  endangered  by  a  public  garage,  or  similar  In- 
stitution, naturally,  our  minds  go  to  those  who  under  ordinary 
conditions  are  not  able  to  care  for  themselves,  or  who,  by  reason 
of  their  association  at  said  school,  are  placed  In  any  particular 
danger  by  reason  of  the  conduct  of  the  garage,  or  other  institution, 
regulated  by  the  ordinance*  Necessarily  the  first  that  comes  to 
our  minds  In  regard  to  schools  are  the  young  and  the  immature  who, 
by  reason  of  their  lack  of  age,  are  not  able  to  realize  danger  and 
care  for  themselves  under  dangerous  conditions. 

In  many  cases  lexicographers  have  placed  a  rather  broad 
definition  on  the  term  "school"  and  have  defined  that  term  almost 
to  mean  any  institution  of  learning,  but  when  we  take  into  consid- 
eration the  reasons  which  actuated  the  prohibitions  contained  In 
the  ordinance,  I  cannot  bring  myself  to  believe  that  it  was  in- 
tended that  so  broad  a  meaning  should  be  given  to  the  tern.   If 
it  was,  a  private  home  In  which  a  single  pupil  was  Instructed  in 
any  branch  of  learning,  from  the  kindergarten  class  to  the  most 
advanced  science,  would  come  within  the  category  of  a  "school". 

Therefore,  we  must  conclude  that  when  the  .  oard  of  Super- 
visors used  the  term  "school**  it  used  it  as  synonymous  with  school- 
house  or  school  building  and  intended  to  embrace  only  such  places 
of  Instruction  as  were  intended  or  used  for  the  ordinary  instruct- 
ion of  the  youth  of  our  country  and  did  not  intend  that  a  building, 
part  of  a  building,  home  or  part  of  a  home,  where  someone  might 
impart  knowledge  or  learning  to  another,  would  be  looked  upon  as 
a  eohoolhouse  or  school  building. 

I  believe  the  rule  is  well  stated  by  the  Supreme  Court 
of  rizona  In  the  ease  of  ALEXAYWim  v.  PHILLIPS,  259  Pac.  1056, 
where  the  court  said: 

"a  schoolhouse  is  any  building  which  Is  appro- 
priated for  use  prescribed  or  permitted  by  the  law  to 
public  schools." 

Therefore,  In  my  opinion,  the  meaning  which  should  be  given 
to  the  term  "school",  as  used  in  the  ordinance  above  mentioned,  Is 
that  the  terms  "school"  or  schoolhouse"  should  mean  a  building,  or 
a  part  of  a  building,  wherein  instruction  is  given  along  the  lines 
provided  for  In  General  Laws  of  California. 

So  far  as  I  have  been  able  to  ascertain,  while  the  teach- 
ing of  o.rugless  medicine  and  embalming  Is  encouraged  by  the  .  tate 
in  the  appointment  of  commissions  to  supervise  these  particular  sub- 
jects, they  are  no  part  of  the  curriculum  provided  by  the  education- 
al system  of  the  state  and,  therefore,  a  building  that  is  used  for 
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the  teaching  of  these  arte  or  sciences  does  not  cone  within  the  pro- 
hibition mentioned  in  the  section. 

Necessarily  the  tern  "school"  Is  not  limited  to  those  In- 
stltutlons  which  are  conducted  directly  by  the  tate  but  It  will  be 
applied  to  all  institutions  that  are  providing  a  general  course  of 
education  which  will  satisfy  the  mandates  for  education  which  the 
tate  law  provides. 

Tou  are,  therefore,  advised  that  in  ray  opinion  the  prem- 
ises at  1122  -utter  .street,  described  in  your  communication,  do  not 
constitute  such  a  "school"  as  will  prevent  the  establishment  of  a 
public  garage  within  two  hundred  feet  thereof. 

Respectfully, 

6if¥  Atf*ottrt£r 


CHIEF  ENGINES! 
FIRS  DEPAHMODHP 
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June  24,  1935* 

SUBJKCTt  In  Kei  Distribution  of  Advertising 
Matter  under  Ordinance  Mo* 
11.0011. 

Gentlemen: 

I  am  in  receipt  of  your  letter  under  date  sf  June  20,  1956. 
read in  -  as  follows s 

°ft'e  respectfully  request  sn  opinion  from  you 
upon  the  following  matter,  and  are  enclosing  herewith  a 
communication  from  the  Associated  Food  tores  with  a  list 
of  their  members  and  an  advertising  circular  distributed 
by  their  members. 

•what  we  would  like  to  be  advised  upon  is  whether 
or  not  the  members  of  the  ssoclated  Food  tores  can  have 
distributed  by  their  employees  these  circulars  under  the 
permit  issued  to  the  Associated  Food  tores  pursuant  to 
the  provisions  of  Ordinance  Ke>*  11.0011  "Regulating  the 
Distribution  of  Advertising  Matter,"  or  whether  or  not 
it  will  require  a  separate  oermit  for  each  store  operated 
by  its  members? 

M  e  understand  that  the  manner  in  which  these 
circulars  are  distributed  is  that  they  are  furnished  to 
the  respective  markets  by  the  Association  and  distributed 
by  the  clerks  or  employees  thereof,  and  we  desire  to  call 
your  attention  particularly  to  the  language  of  Section  5 
of  the  said  ordinance. H 

Attached  to  your  letter  to  me  is  a  letter  adores sed  to  your 
ecretary  by  the  San  Francisco  ^rocery  Company,  which  reads  as  follows: 

"In  reference  to  our  conversation  of  yesterday 
I  am  enclosing  a  list  of  the  members  of  The  San  Francisco 
Jrocery  Company,  advertising  under  the  name  of  the  Assoc- 
iated Food  -tores. 

"The  San  Francisco  irocery  Company  is  a  100# 
cooperative  organisation,  in  other  words  the  names  on  the 
list  are  the  owners  of  this  organisation. 

"v  e  have  taken  out  a  Distributor^  Permit  No. 
17  for  those  of  our  members  who  wish  to  do  their  own 
distribution. 

NDue  to  the  fact  that  the  >?iembers  own  our  organ- 
ization I  would  like  to  know  if  they  can  do  their  own 
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distribution  under  our  Permit  No.  17." 

OPINIOK 

It  appears  from  the  letter  of  'Hie  ran  Francisco  rocery 
Company  that  Associated  Food  tores  is  not  directly  conducting  the 
business  of  dealing  in  foodstuffs*  but  is  an  association  of  various 
store  owners  who  deal  in  such  commodities  arid  that  the  Associated 
Food  Stores  has  taken  out  a  permit  for  the  distribution  of  advertis- 
ing matter  as  provided  in  Ordinance  No.  11.0011  and  furnishes  the 
advertising  matter  to  the  various  stores  which  are  members  of  the 
Association  and  the  stores  themselves  make  the  distribution  there- 
of. 

Section  3  of  the  ordinance  provides  that  tt  shall  be  un- 
lawful for  any  person,  firm  or  corporation,  except  the  holder  of 
a  distributor's  permit,  to  distribute,  or  cause  to  be  distributed 
by  employees  or  otherwise,  any  advertising  natter  mentioned  in  the 
ordinance. 

From  the  communi cat lone  above  set  forth,  it  would  appear 
that  the  advertising  matter  is  prepared  by  the  Association  and  is 
then  given  to  each  individual  store  owner  to  distribute  in  his  own 
locality. 

It  therefore  appears  to  me  that  the  matter  of  the  pre- 
paration of  the  advertising  matter  is  not  important,  but  before 
the  matter  can  be  distributed  the  distributor  must  have  a  permit. 

This  view  is  strengthened  by  the  proviso  contained  in 
lection  7  of  the  Ordinance  which  permits  any  person  to  advertise 
his  own  business  without  the  payment  of  the  license  fee  required 
by  the  Ordinance,  provided  said  person  is  the  holder  of  a  distrib- 
utor's permit  and  the  quantity  of  advertising  matter  does  not  ex- 
ceed ten  thousand  copies  in  any  one  day. 

with  this  proviso  in  view,  it  appears  to  me  that  it  was 
the  clear  Intention  of  those  who  framed  the  Ordinance  to  compel 
every  person   distributing  advertising  matter  to  have  a  distributor's 
permit,  but  to  require  the  license  only  from  those  who  made  dis- 
tribution on  behalf  of  others. 

In  the  instant  case,  If  the  fifty  op  more  members  of  the 
Association  could  distribute  under  one  permit,  there  would  be  no 
opportunity  of  determining  which  particular  individual  might  be 
violating  the  terms  of  the  Ordinance  by  distributing  advertising 
natter  contrary  to  the  provisions  thereof,  for  the  reason  that 
all  of  the  advertising  matter  would  bear  the  same  permit  number 
and  would  be  distributed  by  various  Individuals. 
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You  are  therefore  advised  in  the  instant  case  there  are  two 
courses  v&ieh  you  may  pursue,  one  Is  to  compel  each  store  owner  to 
obtain  a  permit  and  when  he  obtains  hia  permit  he  may  Mia  the  dis- 
tribution of  advertising  matter  which  advertises  his  own  business 
without  the  necessity  of  pay  a  license,  but  all  such  advertising 
matter  should  have  attached  thereto  the  particular  permit  number 
of  the  individual  store  owner,  and  the  other  course  is  to  ermit 
the  Associated  Food  -tores  to  distribute  all  the  advertising  and 
require  from  this  Association  the  distributor's  permit  provided 
in  Section  3  and  the  license  provided  in  Section  7.  in  this  way 
the  Association  will  oe  held  directly  responsible  for  any  violation 
of  the  Ordinance. 

As  per   your  request,  I  am  returning  you  the  communications 
and  exhibits  attached  to  your  letter. 

Respectfully, 

CM  AgMtittfl 


THE  BOARD  OF   POLICE  C0tff,:I3SI0HER5 
Hall  of  Justice 
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June  25,1935. 


subject:  Withdrawal  of  Application  for 

Zoning  after  leoision  by  Commission. 


Dear  sirs: 

I  am  in  receipt  of  your  eommuni cation  reading  as  follows: 

w0n  June  10,1935,  by  resolution,  a  request 
for  re-zoning  was  denied  by  the  Commission. 
Applicant  was  notified  of  said  action  by 
mail  in  accordance  with  the  Procedure 
Ordinance. 

At  a  subsequent  meeting  the  applicant 
appeared  before  the  Commission,  and  re- 
quested that  the  resolution  of  denial  be 
rescinded,  and  t *at  he  be  allowed  to  file 
a  request  for  withdrawal  of  the  application. 

Can  the  City  Planning  Commission, after 
denying  an  application  for  re-zoning, rescind 
their  action  and  allow  the  withdrawal  of  the 
same? 

OPINION 

When  a  person  files  an  application  for  re-zoning  of  any 
property  and  the  requested  notice  is  given  to  surrounding  property 
owners  the  machinery  authorizing  the  re-zoning  of  the  property  by 
the  Commission  is  set  in  motion  ana  the  Commission  has  jurisdiction 
to  proceed  in  the  atter  and  determine  whether  the  property  should 
or  should  not  be  re-zoned.   The  Commission  having  jurisdiction  over 
the  matter  and  having  proceeded  to  give  consideration  to  the  applica- 
tion for  re-zoning  and  having  determined  the  matter  in  accordance  with 
the  facts  presented  and  announced  their  decision  there  is  nothing 
further  left  for  the  Commission  to  do  and  it  has  thereafter  lost 
Jurisdiction  except  when  a  new  application  may  be  filed  in  accordance 
with  the  provisions  of  the  Charter  and  the  oning  Ordinance. 

Section  117  of  the  Charter  provides: 

hat  in  case  of  disapproval  by  the  comrdssion  or 
by  the  supervisors  on  appeal  of  a  proposed 
change,  suoh  proposed  change  may  not  be  resubmitted 
to  or  reconsidered  by  the  comaission  for  et  least 
one  year." 
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The  purpose  of  this  provie-ion  of  the  Charter  was  undoubtedly 
to  prevent  applicants  from  renewing  applications  for  re-zoning, 
when  under  ordinar;  conditions  there  could  be  no  change  in  the 
facts  upon  which  the  Commission  acted.   If  an  applicant  was  permitted 
to  withdraw  his  application  after  the  Commission  had  denied  it  he 
could  renew  it  at  once  and  the  same  hearing  would  again  have  to  be 
gone  through  and  so  on  without  end. 

You  are  advised  therefore,  that  when  the  planning  Commission 
has  denied  an  application  for  re-zoning  the  only  procedure  left  open 
to  said  applicant,  if  he  is  dissatisfied  with  the  ruling  of  the 
Commission,  is  to  appeal  to  the  Board  of  Supervisors  as  provided  in 
the  Charter  and  in  the  Zoning  Ordinance.   o  far  as  the  application 
made  to  the  Commission  is  concerned  it  has  been  disposed  of  and  there 
is  nothing  left  to  be  uone. 


Respectfully, 


City  Attorney. 


CITY  I- LAMMING  CO"  ISSION. 
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June  £6,  1935 


SOWtSCTl  In  re  effect  of  tate  law  on 
conduct  of  ubllc  ound  In 
&n  >ronclsco. 

Dear  ^lr: 

I  have  your  letter  under  date  of  June  £2nd,  reading  as  followB! 

"••e  wish  to  toe  informed  a&  to  whether  the  following 
provision  of  Chapter  266  of  t3ie  laws  of  1955  is  appli- 
cable to  the  City  and  county  of  an  f]Ntt*tae#i 

♦Chapter  266 
n  act  to  amend  section  4041,11  of  the  olitical 
Code,  relating  to  powers  and  duties  of  boards  of 
supervisors. 

action  1.   action  4041.11  of  the  olitical  Code 
is  hereby  amended  to  read  as  follows: 

4041.11.  (1)  Under  such  limitations  and  re- 
strictions as  are  prescribed  by  law,  and  in  addi- 
tion to  jurisdiction  and  powers  otherwise  con- 
ferred, the  boards  of  supervisors,  in  their  re- 
spective counties,  shall  have  the  Jurisdiction 
and  powers  to  maintain,  regulate  and  govern  public 
pounds,  fix  the  limits  within  which  animals  shall 
not  run  at  large,  and  appoint  poundkeepers,  who 
shall  be  paid  out  of  the  fines  imposed  and  collect- 
ed from  the  owners  of  impounded  animals,  end  from 
no  other  source.,M 

cviiqoiy 

Ordinarily  general  stute  lews  applicable  to  counties  do  not 
affect  a  city  and  county  operating  under  a  freeholders'  oherter. 
-ee  Kahn  v  utro  114  Gal.  316;  ..occa  v  Boyle  166  Cal.  94. 

Lie  our  present  charter  is  silent  as  to  the  organisation 
of  a  public  pound  or  the  regulation  thereof,  I  believe  it  is  one  of 
those  matters  that  has  carried  ovar  from  the  old  charter.   ubdivislon 
8  of  section  1,  Chapter  I J  -rticle  2  of  the  old  charter  gsve  to  the 
Board  of  supervisors  the  right  to  provide  a  nubile  pound  and  to  sake 
all  necessary  rulos  and  regulations  la  the  matter  of  animals  running 
at  large  and  for  the  custody  and  destruction  of  the  same.  Under  the 
t .uthority  of  this  provision  of  the  old  charter,  the  &oerd  of  super- 
visors from  time  to  time  enacts:  ordinances  providing  for  a  public 
pound  end  regulating  Its  conduct.   ection  2  of  our  present  charter 
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continues  nil  ordinances  which  wers  in  fore©  et  the  tie®  the  latt  r 
charter  took  effect  unless  they  .ora  inconsistent  ith  itr,  provisions. 

present  charter  contains  no  provisi       rdlng  e  public  pound 
it  cannot  be  said  that  there  is  any  in<       nsy  in  the  existing 
ordl,     .  ,  ution  2  of  the  pruaont 

eherter  provides  that  - 

11  functions  of  the  city  and  county,  and  the  powers 
and  duties  of  officer?  and  esployeoa  charged  with 

performance  thvr^for,  as  those  shall  have  been 
apportioned  aaong  depart  .'writ:,  tnd  offices,  end  insti- 
tutions, utilities*  t  bureaus  or  other  .'subdivision* 

rsof,  as  existing  at  tho  tiras  this  charter  shall 
go  into  effoet,  shall  continue  to  be  the  functions 
of  sua]  rs  and 

duties  of  officers  end  employees  assigned  thereto, 
except  as  in,  or  under  authority  of,  this  charter 
otherwise  specifically  provider:." 

Therefore*,  if  under  t      vidians  of  the  superseded  charter, 
the  Soard  of  supervisors  had  the  right  to  provide  for,  and  regulate 
a  public  pound,  that  authority  has  been  continued  by  the  present 
charter • 

otlon  3  of  tUe  yaomt  charter  provider.  - 

"ahar*  a  procedure  for  the  exercising  of  •      Tts 
or  power*  to  a  city,  or  a  county,  or  a 

city  ?^nd  county  is  provided  by  statute  of  the  State 
of  California,  s»fid       jre  shall  control  end  be 
followed  unless  a  different  procedure  is  provided 
in,  or  by  ordinance  enactei  under  authority  of, 
this  charter.' 

It  is  evident  froa  the  provisions  of  this  section  that  where 
authority  is  given  to  the  Board  r  uls  ta  by  o. 

N  a  aatter  which  isay  be  also  subject  to  state  regulation,  that 
the  regulation  by  ordinance  shall  prevail  over  the  state  law. 

You  are  therefore?  advised  th>it  in  the  natter  of  regulation 

of  a  public  pound,  -action  4041.11  of  the  olitloal  Code  doss  not 

iy  whars  it  conflicts  with  sjs  ic 
pound. 

Yours  very  truly, 


.y     ttorney 

:o  - 

Ben.  Leonard  ■■.  Icavy, 
Controller 
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June  28,  1956* 

SUBJECT*   Section  3881a,  Political  ode,  as  to 

Cancellation  and  Transfer  of  Tax  -redit 
on  wrong  Property  Requires  Ascertainment 
of  a  too  General  Thing*  No  Obligation 
on  Tax  Collector* 

Dear  sirs 

On  the  ttrenthleth  of  this  month  you  requested  my  opinion  in 
reference  to  the  obligation  upon  your  office  in  cancelling  the  credit 
of  tax  paid  on  the  vrong  property  and  transferring  the  sane  to  the 
property  intended  by  the  taxpayer,  particularly  in  view  of  the  pro- 
visions of  section  3881a  of  the  Political  Code. 

The  specific  language  therein  which  gives  you  concern  is 
"if  no  guaranty  or  certificate  of  title  has  issued  respecting  the 
property  since  the  payment  was  credited."  You  seek  information  how 
and  by  whom  It  Is  to  be  ascertained  if  such  guaranty  or  certificate 
of  title  has  issued* 

OP1NI0H 

The  statement  In  the  Political  Code  at  section  3881a,  in 
the  fourth  paragraph  reads  as  follows: 

"Tax  payment 8 s  mistake*  If  a  property  owner  by 
mistake  pays  the  tax  on  other  property  than  the  one 
intended  and  by  substantial  evidence  convinces  the 
county  or  city  and  county  tax  collector  that  the  pay- 
ment was  Intended  as  payment  of  taxes  on  another 
property,  and  if  no  guaranty  or  certificate  of  title 
has  issued  respecting  the  property  since  the  payment 
was  credited,  a  cancellation  of  the  credit  and  trans- 
fer thereof  to  the  property  intended  may  be  made  by 
the  tax  collectors  provided,  that  the  owner  of  the 
property  from  which  the  credit  is  to  be  removed  shall 
be  notified  by  the  tax  collector  by  registered  mail 
at  his  last  known  address  respecting  such  change*" 

The  foregoing  indicates  that  two  things  must  be  determined 
by  the  tax  collector  before  authority  for  cancellation  and  transfer 
of  tax  credit  vests  in  him,  namely,  the  existence  of  a  mistake  as 
to  the  property  upon  which  the  tax  was  >aid,  and  secondly,  the  non- 
existence of  a  guaranty  or  certificate  of  title  on  the  property 
since  the  tax  oayment  was  credited  thereon* 


' 


.  -.  •■      • 


•     ' 


■    n;  tfrwl  <>.•■ 


\sm  tame 


#2 


The  first  requisite  Is  comparably  simple  of  fulfillment, 
but  the  second  Is  of  such  a  character  that  ositive  performance  is 
impossible*  The  reason  for  this  is  that  numerous  persons,  firms 
or  corporations  can  give  .guarantees  or  certificates  of  title  and 
the  tax  collector  has  no  means  of  knowledge  concerning  such  action* 

In  view  of  such  circumstances,  no  duty  rests  upon  the  tax 
collector  to  effectuate  the  purposes  of  the  Act  In  question  until 
such  officer  is  satisfied  as  to  the  requirements  of  the  legislation, 
and  one  of  them  being  of  an  Indefinite  nature  no  obligation  is  is*- 
posed  upon  him* 

Therefore,  action  in  this  respect  by  you  would  be  entire- 
ly voluntary  and  if  any  liability  should  arise  because  of  it  the 
same  would  be  for  your  personal  account,  and  you  are  so  advised. 

Respectfully , 

ilvM  AfMMrfV 


Tax  Collector 
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July  1,  1936. 

SUBJECT*  In  rc«  Gasoline  Supply  Station 
Ordinance*. 

Dear  sirs* 

You  have  submitted  to  me  a  proposed  ordinance  dealing  with 
the  above  mentioned  subject  matter ,  and  ask  If  the  fact  that  ordi- 
nance No.  8564  (New  Series),  regulating  the  location,  construction 
and  conduct  of  public  garages,  provides  a  leaser  distance  from 
schools,  churches  and  theatres  within  which  a  garage  may  be  main- 
tained, than  does  the  proposed  supply  station  ordinance,  renders 
the  latter  void  upon  the  .ground  of  unjust  discrimination  between 
similar  clashes  of  business. 

OPINION 

In  the  ordinance  submitted  it  s  provided  that  the  distances 
within  which  the  supply  station  may  not  be  maintained  shall  be  measur- 
ed from  the  exterior  boundaries  of  the  lot  on  which  the  station  ie 
to  be  erected  to  the  exterior  boundaries  on  which  the  hospital, 
church,  school  or  theatre  Is  situated,  while  in  the  garage  ordinance 
the  measurements  are  to  be  made  from  the  entrance  of  the  garage 
building  to  the  entrance  of  the  hospital,  school,  church  or  theatre, 
except  that  in  no  case  shall  a  garage  be  erected  within  fifty  feet 
of  the  exterior  boundaries  of  any  school,  church,  hospital  or  theatre. 
It  requires  no  mathematical  calculation  to  determine  that  the  reg- 
ulations as  to  distance  are  more  stringent  In  the  supply  station 
ordinance. 

Section  SI  of  Article  I  of  the  Constitution  of  California 
provides! 

"No  special  privileges  or  immunities  sliall  ever 
be  granted  which  may  not  be  altered,  revoked  or  repealed 
by  the  legislature,  nor  shall  any  citlsen  or  class  of  cit- 
izens be  granted  privileges  or  immunities,  which  upon  the 
same  terms  may  not  be  granted  to  all  citizens." 

The  textwrlters  have  laid  down  the  following  rule  on  the 
subject! 

" statutes  and  ordinances  in  which  attempts  have 
been  made  to  discriminate  in  favor  of,  or  against  partic- 
ular persons,  or  classes  of  ersone,  as  to  whom  no  reason- 
able basis  of  discrimination  can  be  said  to  exist,  are 
unlf ormly  held  to  be  void." 

Sees       GAL.  JURIS.,  Vol.  IS,  p.  026. 
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The  text  la  sustained  by  the  decisions, 

i>eet    In  Re  GASTIOS,  95  Gel*  Apo.  762. 

"In  enacting  police  regulations  nnrsuant  to 
the  authority  given  by  'action  11  of  Article  II  of  the 
Constitution,  a  city  nay  not  sake  an  arbitrary  class- 
ification of  different  persons  or  classes  of  persons 
unless  some  reasonable  basis  of  discrimination  exists. 

See  also i  In  re  ROBinsoH,  68  Cal.  App.  744,  In  which  case 
the  court  in  construing  the  constitutional  provision  above  quoted  said* 

"This  latter  section  of  the  constitution  has  been 
lven  direct  application  to  statutes  and  ordinances  which 
have  been  enacted  and  sought  to  be  enforced  either  by  the 
state  or  by  political  subdivisions  thereof,  and  in  which 
attempts  have  been  made  to  discriminate  In  favor  of  or  against 
particular  persons  or  classes  of  persons  as  to  whom  no  reason- 
able basis  of  discrimination  can  be  seen  to  exist;  and  in 
such  cases  the  courts  of  this  state  have  uniformly  held 
such  attempted  legislation  to  be  void," 

However,  it  is  not  every  ordinance  which  seems  to  discrimi- 
nate between  clashes  of  persons  similarly  situated  that  have  been  de- 
clared void  by  the  courts,  and  where  there  ll  any  reason  for  the  dis- 
crimination between  classes,  it  has  been  sustained. 

On  this  subject  the  District  Ceart  of  Appeal  In  HITS  v. 
LIQHTSTOH,  10  Cal.  App.  686,  said  I 

"As  to  tiiether  or  not  the  matter  in  any  partic- 
ular case  is  a  police  regulation,  or  a  proper  classification, 
must  be  left  to  a  great  extent  to  the  judgment  of  the  law- 
making power  of  the  city.  It  is  only  In  unusual  cases  that 
the  courts  interfere  with  the  discretion  of  such  law-maMng 
power." 

With  these  prlneiplee  In  view,  consideration  should  be  given 
to  the  particular  evil  or  d  anger  to  be  controlled  orxe  oilated  by  the 
ordinance  in  the  instant  case.  The  owner  of  a  lot  to  be  used  as  a 
service  station  has  the  same  rl^ht  to  rmke  use  of  his  lot  for  that 
purpose  as  has  the  owner  of  a  lot  who  desires  to  maintain  a  rar-i^e 
upon  it,  and  with  no  sore  restrictions  upon  the  use  of  the  lot  than 
are  placed  upon  the  garage,  unlesr  the  service  station  Is  more  danger- 
ous to  the  public  welfare  than  Is  the  garage* 

Therefore,  it  is  your  duty  to  give  consideration  to  the 
particular  evil  or  danger  that  you  are  attempting,  or  have  attempted, 
to  regulate  by  each  particular  ordinance,  and  if  the  dangers  or 
hazards  attendant  upon  the  conduct  of  a  service  station  are  not 
greater  than  those  attendant  upon  the  conduct  of  a  gar a re,  then  reg- 
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illations  or  prohibitions  more  stingent  on  one  then  on  the  other  should 
not  be  adopted.  It  Is,  however,  up  to  your  board  to  determine  this 
feot  and  then  to  act  accordingly. 

It  Is  difficult  to  find  a  case  which  deals  directly  with  the 
subject  which  you  have  before  you. 

In  the  case  of  1QH  v.  CITY  ANI>  COtffiTY  op  SAH  FRAKCISCO,  de- 
cided by  our  Superior  ourt,  In  which  case  the  validity  of  the  license 
tax  on  service  stations  was  under  consideration,  Judge  Johnson  advert- 
ed to  the  fact  that  the  testimony  showed  thct  the  fire  hazard  was 
greater  in  a  garage  than  in  a  service  station,  and  unless  there  wee 
some  other  reason  for  having  a  higher  tax  on  service  stations  than 
on  garages,  the  discrimination  in  favor  of  the  latter  would  not  be 
sustained* 

In  a  case  very  similar  to  the  Instant  one,  the  Supreme  Court 
of  Idaho  In  COHTIHEJfTAL  OIL  CO.  v.  mi  PALLS,  286  ?ac.  354,  said! 

"Said  ordinance  No.  582  is  invalid,  for  the  further 
reason  that  it  la  discriminatory,  in  that  It  does  not  apply 
to  all  businesses  of  the  same  class.  Upon  its  face,  the  ord- 
inance is  designed  to  regulate  the  construction,  maintenance, 
and  operation  of  gasoline  service  stations  :>f  the  drive-in 
type  only.  If  it  is  intended  to  regulate  the  sale  of  £asollne 
as  a  'dangerous'  or  'obnoxious'  business,  under  C.  •«  sec. 
3954,  its  provisions  do  not  cover  parages,  stores,  or  other 
places  where  gasoline  is  retailed  by  means  of  a  curb  pump, 
and  the  customer  does  not  drive  across  the  sidewalk.   See 
City  of  Vincennes  v.  Garland  Hefinlng  (Jo.  (G.  C.  A.)  33  P. 
(2d)  427.   If  the  object  sought  releates  to  the  regulation 
of  driving  vehicles  across  the  sidewalk,  authorized  by  c.   • 
sec.  3962,  it  clearly  discriminates  in  favor  of  those  bus- 
inesses whose  patrons  drive  across  the  sidewalks  to  their 
place  of  business,  such  as  garages,  drive-in  refreshment 
stands,  etc.  The  municipality  has  the  right  to  classify 
businesses,  but  in  so  doing  it  will  not  be  eraitted  to 
make  an  'arbitrary  distinction  between  different  kinds  and 
classes  of  business,1  where  the  conditions  are  similar." 

In  BOCCI  v.  TOWM  OF       XE,  208  Cal.  720,  the  Supreme 
Court  of  this  state  held  that  an  ordinance  prohibiting  stonecuttlng 
works  or  monument  yards  from  keeping  open  on  Sunday,  and  permitting 
cemeteries,  crematories,  floral  stands,  etc.  to  keep  open  and  to 
operate  on  Sunday,  was  void,  in  that  the  classification  is  not  made 
on  some  natural,  intrinsic  or  constitutional  distinction  between  the 
enterprises* 

You  are,  therefore,  advised  that  you  should  give  particular 
attention  to  the  dangers  or  hazards  incident  both  to  the  conduct  of 
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public  or  cor.  ;ercial  parages ,  aa  vail  as  to  those  incident  to  tha 
conduct  of  service  stations,  and  unless  the  evidence  shows  that  tha 
conduct  of  tha  service  station  entails  a  reater  danger  or  hasard 
upon  those  attending  schools,  churches,  hospitals  or  theatres,  than 
does  the  garage,  there  should  be  no  more  stringent  regulations  on 
service  stu Lions  tvan  on  Tirades, 

Re speot fully, 

OTYT&7OTE? 


BOARD  OP  SUmvTSORS 
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July  8,  1935. 


SUBJECTS  In  re  -  Amendment  of  Ordinance 

Granting  Trackless  Trolleys 

Permit  to  Market  Street 

Hallway  Company- 
Dear  Sin 

I  have  before  me  your  letter  asking  if  it  is  possible  to 
offer  amendments  to  proposed  ordinance  No.  15.09110,  which  said  ord- 
inance amends  Section  2  of  Ordinance  No.  15*0914  granting  permission 
to  Market  : treet  railway  Company  to  operate  a  trackless  trolley  over 
Its  Eighteenth  Street  line,  the  two  amendments  which  you  desire  to 
offer  being  as  follows: 

"Sufficient  buses  shall  be  operated  to  maintain 
an  eight  (8)  minute  headway  from  B  a.  m.  to  1  a.  m.  dally 
between  terminals  as  described  in  Section  1  hereof;  and 
from  6  a.  m.  until  9  a.  nu  and  from  4  p.  m.  to  7  p.  m. 
there  shall  be  maintained  five  (5)  minute  headway  between 
said  terminals." 

"Kvery  bus,  while  carrying  passengers,  shall  be 
in  charge  of  a  ajotorman  and  conductor,  and  it  shall  be 
unlawful  to  operate  each  bus  with  only  one  nmn." 

OPINION 

While  Ordinance  No.  15.0914  enacted  July  9,  1934,  purports 
to  grant  to  the  Market  street  allway  Company  a  permit  to  extend  Its 
service  oursuant  to  Section  132  of  the  chafcer,  It  is  really  an  ordi- 
nance granting  permission  to  the  Company  to  abandon  Its  street  car 
ser  ice  and  to  substitute  therefor  a  trolley  bus  service,  which 
change  necessitated  operation  on  certain  streets  which  were  not  in- 
cluded In  the  operating  permit  held  by  the  Company. 

A  permit  to  extend  service  on  streets  not  included  in  the 
original  franchise  or  operating  permit  must  be  granted  on  the  same 
terms  and  conditions  as  govern  the  operation  of  the  line  from  which 
the  extension  la  made. 

Therefore,  if  Ordinance  Ko.  15.0914  was  solely  an  ordinance 
permitting  an  extension  of  service  over  streets  not  included  In  the 
original  permit,  conditions  which  were  not  In  the  original  permit 
could  not  be  written  into  it,  but  as  the  ordinance  mentioned  Is  an 
ordinance  permitting  the  substitution  of  a  new  service  for  an  exist- 
ing one,  the  same  rule  does  not  apply,  and  it  was  proper  in  enacting 
the  original  ordinance  substituting  the  trackless  trolley  for  the 
atreet  car  to  Include  such  conditions  as  the  board  of  Supervisors 
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might  deem  proper  to  asaur©  adequate  service  to  the  publio. 

This  being  the  case,  the  same  rule  must  apply  to  the  aaend* 
sent  of  this  ordinance,  and  such  amendments  as  may  In  the  judgment 
of  the  5oard  be  necessary  to  afford  adequate  service  to  the  publio 
are  in  order* 

Should  the  amendments  which  you  have  submitted  to  me  be 
allowed  the  title  of  the  vending   ordinance  should  be  amended  accord* 
ingly. 

Yours  very  truly, 


fri¥V  AttouMBf 


JAKES  li.  McSKEEHT, 

President , 

Board  of  Supervisors. 
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July  13,  1935. 


SUBJECT:   In  He,  Compensation  of 
Election  Officers  for 
Special  State  Election, 
August  13,  1935. 


Dear  Sirs 


I  have  before  me  a  copy  of  a  proposed  Resolution  submitted 
to  your  Board  appropriating  ^5,000.00  to  defray  additional  costs  of 
a  special  election  called  by  oenate  Bill  No.  1118.   There  is  a 
difference  in  compensation  for  election  officers  as  fixed  by  Annual 
Salary  Ordinance  of  the  City  and  County  of  San  Francisco  and  3anat« 
Bill  No.  1118  above  mentioned,  which  is  now  effective  by  reason  of 
its  approval  by  the  Governor,  and  you  ask  whether  the  -tate  law  or 
the  Salary  Ordinance  is  effective  in  the  premises. 

OPINION. 

The  bill  mentioned  submits  to  the  electors  certain  amend- 
ments to  the  Constitution  of  the  tate  of  California  anfi  for  the 

jse  of  approving  or  disapproving  said  amendments  calls  a  special 
election  to  be  held  on  August  13,  1935.    It  also  limits  the  number 
of  election  officers  who  shall  conduct  said  election  and  fixes  the 
co  pensation  of  said  election  officers  at  an  amount  not  to  exceed 
three  dollars  per  day.      The  annual  salary  ordinance  of  the 
City  and  County  fixes  the  co:  pensation  of  said  election  officers 
at  five  dollars  per  day  and  therefore  the  question  arises  as  to 
whether  you  may  legally  i^ake  provision  for  the  payment  of  the  higher 
amount . 

.'.hile  the  election  called  is  undoubtedly  an  election  for 
State  purposes,  those  charged  with  the  responsibility  of  conducting 
it  in  Sau  Fra  ;oisco  will  be  officials  and  employees  of,  aid  will  be 
paid  by,  the  City  and  County.   Section  8^-  of  Article  XI  of  the  tate 
Constitution  gives  plenary  power  to  the  framers  of  a  charter  to 
provide  "the  method  by  which,  the  times  at  which  and  the  terms  for 
which  the  several  county  and  municipal  officers  arid  employees  whose 
compensation  is  paid  by  said  City  and  County,  shall  be  elected  or 
appointed,  and  for  their  recall  and  removal,  and  for  their  comnensa- 
tion.  ****»« 

In  exercising  the  power  couf erred  by  this  provision  of 
the  Constitution  the  fraiers  of  our  present  Charter  gave  to  the 
Board  of  Supervisors  full  power  to  fix  the  compensation  of  all 
officers  and  employees  whose  compensation  was  not  fixed  by  the 
Charter  itself.    (Charter  ection  73« ) 
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In  the  exercise  of  the  authority  so  conferred  the  Board, 
by  the  adoption  of  the  Annual  -alary  -rdinance,  fixed  the  co:>  sensa- 
tion of  election  officers  at  five  dollars  per  day.    (lee  Ordi  ance 
No.  9.05367.) 

Section  3  of  the  Charter  provides: 

'  .here  a  procedure  for  the  exercising  of  any  rights 
or  powers  belonging  to  a  city,  or  a  county,  or  a  city  and 
county  is  provided  by  statute  of  the  state  of  Gal  ifornia, 
said  procedure  shall  control  and  be  fallowed  unless  a 
different  procedure  is  provided  in,  or  by  ordinance 
enacted  under  authority  of  this  charter." 

.s  already  strted,  the  salary  Ordinance  was  enacted  under 
the  authority  of  Section  73  of  the  Charter.   An  ordinance  enacted 
under  the  authority  of  a  charter  provision  has  all  of  the  effect 
of  a  charter  provision.   See  HABRISON  vs.  HORTON,  5  Cal.App.  417. 
Furthermore,  section  3  above  quoted  wakes  an  ordinance  adopted 
under  authority  of  the  Charter  prevail  over  tae  (tat a  law. 

You  are  therefore  advised  that  the  salary  ordinance  super- 
sedes the  ~tr  te  law  on  the  subject,  and  that  in  making  provision 
for  the  expense  of  the  coming  election  the  compensation  of  election 
officers  be  fixed  at  five  dollars  per  day. 

To  accomplish  this  end  you  need  not  especially  direct 
the  payment  of  said  five  dollarn  per  day  for  this  has  already  been 
done  by  the  alary  ^rdin;mce.   However,  to  the  end  that  the  Registrar 
of  Voters  and  the  Controller  nay  be  fully  advised  in  the  ^^remises  I 
suggest  th-  t  Resolution  T!o.  2034  now  pending  before  you  be  amended 
by  adding  the  following  paragraph: 

"Further  Resolved  thatthe  compensation  of  all  election 
officers  conducting  the  rb- ve  mentioned  election  be  at  the 
rates  fizzed  therefor  in  the  Annual  Salary  ordinance  for  the 
year  1935-1936. 

Respectfully  submitted, 


CI  ' 
To  the  - 

Board  of  -..pervisors. 
Copy  to  - 
Controller 
^e^istrar. 
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July  13,  1935. 

SUBJECT;   In  re:   Hearings  by  Board  of  Supervisors 

Sitting  as  a  Board  of  Equalization 

Gentlemen: 

I  have  your  letter  under  this  date  reading  as  follows: 

"Supervisor  Havenner,  through  the  Board  of 
Supervisors  sitting  as  a  Board  of  Equalization,  requests 
your  immediate  opinion  on  the  following: 

"is  the  Board  obligated  to  grant  the  demand  of 
a  petitioner  that  the  hearings  by  the  Board  of  Equal- 
ization be  continued,  and,  further,  that  the  petitioner 
have  the  privilege  of  cross  examination  of  the  Board  of 
Appraisers  appointed  to  assist  the  Board  of  Equalization? 
Also,  to  cross  examine  the  Assessor  as  to  their  reason 
for  not  granting  reduction  and  the  basis  on  which  they 
make  their  findings?" 

OPINION 

The  Board  of  Supervisors,  while  sitting  as  a  Board  of 
Equalization,  exercises  judicial  functions  and  Its  decision  as  to 
the  value  of  the  property  and  the  fairness  of  the  assessment,  so 
far  as  the  amount  is  concerned,  constitutes  an  independent  and 
conclusive  judgment  of  the  tribunal  created  by  law  for  the  determin- 
ation of  that  question.   See  LOS  ANGELES  GAS  &  ELECTRIC  CO.  v.  LOS 
ANGELES,  162  Cal.  64. 

This  being  the  case,  there  is  vested  in  the  Board  of  Sup- 
ervisors a  large  discretion  as  to  the  continuation  of  hearings  and 
also  as  to  the  time  which  shall  be  given  to  the  various  applicants 
for  the  reduction  of  assessments,  and  if  the  Board  has  given  an 
applicant  an  opportunity  to  present  his  case,  there  Is  nothing  in 
the  law  which  requires  that  any  number  of  witnesses  shall  be  heard, 
and  if  the  applicant  has  the  opportunity  of  presenting  the  facts  on 
which  he  bases  his  application,  that  is  all  that  he  is  entitled  to, 
and  when  this  has  been  done,  the  Board  is  justified  in  declining 
to  permit  the  hearing  to  prooeed  further.  On  this  subject  I  direct 
your  attention  to  Section  3676  of  the  Political  Code  reading  as 
follows: 

"Upon  the  hearing  of  the  application  the  board 
may  subpoena  such  witnesses,  hear  and  take  such  evidence 
in  relation  to  the  subject  pending  as  in  its  discretion 
it  may  deen  proper." 
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Prom  this  language  there  can  be  no  doubt  that  the  Board 
Is  the  judge  as  to  the  amount  of  evidence  which  It  desires  to  hear 
relative  to  any  pending  application,  and  unless  there  Is  an  absolute 
abuse  of  discretion,  the  action  of  the  Board  is  binding  on  the  appli- 
cant* 

As  to  the  question  which  you  ask  relative  to  the  right  of 
the  applicant  to  cross  examine  the  Board  of  Appraisers  appointed  to 
assist  your  Board  inequallzing  assessments,  you  are  advised  that 
this  is  also  a  matter  entirely  discretionary  with  your  Board,  and 
if  you  believe  that  those  appointed  by  you  have  made  a  full  and 
fair  statement  as  to  the  value  of  the  property,  the  matter  of  cross- 
examination  by  the  applicant,  as  I  have  said,  is  entirely  discret- 
ionary. 

As  to  the  continuance  of  hearings,  this  also  is  a  matter 
of  discretion  with  your  Board.  Section  3672  of  the  Political  Code 
provides  for  the  meeting  of  the  board  of  supervisors  of  each  county 
as  a  board  of  equalization  on  the  first  Monday  in  July  of  each  year 
and  that  it  must  continue  in  session  for  the  purpose  of  equalizing 
assessments  until  this  particular  business  is  disposed  of,  but  not 
later  than  the  third  Monday  in  July.   Section  3705  of  the  Political 
Code  gives  to  the  State  Board  of  Equalization  the  power  to  extend 
for  a  period  not  exceeding  twenty  days  for  the  equalization  of 
assessments  by  the  county  board. 

However,  as  I  have  said,  the  law  is  not  mandatory  upon  you 
in  this  regard  and  you  have  a  perfect  right  to  conclude  your  pro- 
ceedings as  a  board  of  equalization  when  all  applicants  have  been 
heard  and  you  are  the  judges  as  to  the  proper  time  to  allow  to  each 
applicant  and  when  acting  upon  evidence  presented  to  you,  either 
by  the  applicant  or  by  other  witnesses,  you  have  determined  whether 
or  not  an  assessment  should  be  raised  or  lowered,  your  action  is 
conclusive  and  binding  upon  the  applicant,  as  well  as  upon  the 
Assessor. 

Respectfully  submitted, 


CITY  ATTORNEY 
BOARD  OP  SUPERVISORS 
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July  17,    1955. 


OBJECT:      In   ite,   Passage  for    i'econd   heading 
of  Ordinance  appropriating  from 
Exaergeney  Reserve  Fund  b 
than  Three-Fourths  Vote. 

aar   .ir: 

I  have  your  letter  of  July  3rd,  1935,  enclosing  copy  of  a 
stter  from  Mr.  iff.  H.  Nanry,  Director  of  can  Francisco  ]3ureeu  of 
jvernmental  Research  end  asking  th ■•. t  I  advise  you  as  to  the  nutters 
»f erred  to  in  r.  Nanry* s  letter.   His  letter  reads  as  follows: 

"At  the  Juno  24th  meeting  of  the  supervisors,  an  ordinance 
(No.  15  on  the  calendar)  appropriating  $5,000  from  the  Sro  :gency 
reserve  Fund  was  'passed  to  print'  with  only  eight  ra>er visors 
present.    ,s   you  know,  under  Section  79  of  tre  charter,  a  number 
of  formalities  ore  required  to  make  any  appropriation  from  this 
Fund,  including  the  vote  of  three-fourths  of  the  ;r- 

visors.   It  was  stated  that  this  could  be  passed  to  print  or 
passed  for  second  reading  by  a  majority  vote,  and  that  the  three- 
fourths  vote  would  be  required  only  on  *  final  passage'. 

"I  am  not  familiar  with  the  law  on  the  subject,  nor  was  it 
stated  that  the  City  Attorney  had  given  any  opinion  on  this  matter, 
but  it  would  seem  that  it  is  a  dangerous  precedent  to  establish. 
The  last  paragraph  of  Section  19  of  the  Charter,  defining  frac- 
tional votes  of  any  board  or  commission,  together  with  Section  13, 
dealing  with  the  adoption  of  resolutions  ond  ordinances,  when 
taken  together,  seem  to  provide  no  alternative,  but  a  three-fourths 
vote  at  each  separate  reading,  and  each  separate  meeting  of  the 
Board  at  which  the  particular  subject  matter  is  considered." 
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OPINION 


The  ordinance  referred  to  in  Mr*  Nanry's  letter  reads  as  follows 

"Appropriati ig  ,,5,000  From  --"ergency  Reserve,  for  Payment  of 
Telephone  Tolls  of  the  City  jid  Co  nty  for  Period  \ larch  to 
June,  Inclusive,  1935. 

(Code  No.  9.051) 

Also,  Bill  No.  753,  ordinance  Mo.  9.051190,  as  follows: 

Appropriating  $5,000  from  ^  e.- :^ency  reserve,  '.p  ropriation 
fto.  2.900.00,  to  trie  credit  of  appropriation  No.  33.225.00  for 
the  pur.ose  cf  .eeting  the  telephone  tolls  of  the  City  and  County 
for  the  months  of  l.iarch,  April,  May  and  June,  1935. 

Be  it  ordained  by  the  People  of  the  City  and  County  of  San 
Francisco,  as  follows: 

Section  1.   The  sum  of  ,5,000  be  and  is  set  aside  from 
i-gency  Reserve,  Appropriation  So.  ~.90C.C0,  tc  tie  credit  of 
Appropriation  No.  33.225.00,  for  the  purpose  of  meeting  the 
)     telephone  tolls  of  the  City  and  County  for  the  months  of  arch, 
April,       -i  June,  1935. 

Ayes  -  Cupervisors  Colman,  Lavenner,  Hayden,  V.g   heehy, 
Ratto,  honcovieri,   chmidt,   hannon,  Uhl  -  9. 

Absent  -  -uoervisors  Brown,  G-allagher  -  2." 

Section  79  of  the  Charter  provides  for  the  setting  up  of  an 
Emergency  ieserve  Fund  and  that  appropriations  shell  be  node  therefrom 
o  ly  on  the  reco^nendation  of  the  department  head  concerned,  the      val 
of  the  Chief  -cr.ia  strative  officer,  the  reco~jnendation  of  the  :'ayor,  and 
a  vote  of  three-fourths  of  the  3oard  of  Supervisors. 

I  take  it  that  there  is  no  question  bat  that  the  purp.se  for 
nhioh  the  appropriation  is  made  is  an  emergency  one.   If  I  remember 
correctly,  you  had  game  discussion  with  me  as  to  whether  it  was  necessary 
to  state  in  t.  e  ordinance  itself  the  emergency  for  which  the  appropria- 
tion is  made  end  I  will  deal  with  this  point  first. 

ectlon  79  of  tve  Charter  was  amended  in  1958  in  two  re  pects, 
first,  by  permitting  e  reserve  fund  greater  than  one  percent  cf  the  amount 
of  the  tax  levy;   und,  second,  by  permitting  the  use  of  this  reserve  fund 
to  meet  an  emergency,  as  defined  in  iection  16  as  well  r.s  in  cction  25  of 
the  Charter.   Prior  to  t       3ment  the  ase  o  rv  e   e  rgeney  eserve 
Fund  was  limi  ed  only  to  such  an  emergency  as  is  defined  in  Action  25. 
| 

lection  79,  as  it  originally  stood,  was  in  no  way  tied  in  or 
dependent  upon  .ection  16.   The  last  mentioned  section  really  deals  with 
the  effective  dates  of  ordinances  -  nd  permits  an  ordii-nce  to  oec  e 
effective  immediately  only  when  it  is  pa seed  as  an  erne  agency  measure  and 
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»hen  the  character  of  the  emergency  is  sot  fortl  in  the  ordinance.    In 
the  i.:stant  case  no  attempt  was  mad*  to  pass  the  ordi  nance  as  an  emergency 
Measure  as  it  was  reported  favorably  by  the  Finance  Committee,  read  and 

S  eased  for  second  reading  and  finally  adopted  by  nine  votes.    Section  79, 
tiich  deals  with  appropriations  from  the  Emergency  Reserve  Fund, contains 
bo  statement  that  the  ordinance  appropriating  from  the  Emergency  Reserve 
(Fund  must  contain  a  statement  of  the  character  of  t  e  emergency,  nor  is 
(there  anything  in  Cection  16  which  would  require  such  a  statement  in  the 
•ordinance.   These  two  sections  tie  in,  one  with  the  other,  only  to  the 
•xtent  that  Section  79  refers  to  eotion  16  for  the  definition  of  an 
tmergency  and  not  for  the  purpose  of  saying  how  an  ordinance  appropriating 
from  the  L : ergency  Fund  shall  be  passed. 

This  being  the  case  it  must  be  presumed  that  the  Soard  of  uoer- 
▼isors  would  not  pass  an  ordinance  appropriating  from  the  Emergency  eserve 
Fund  unless  the  facts  demanding  it  came  within  the  definition  of  emergency 
as  contained  in  Sections  16  and  25.    If  the  emergency  were  such  that  it 
would  require  the  immediate  appropriation  of  the  money,  the  oharacter  of 
the  emergency  might  be  set  forth  in  the  ordinance  and  if  it  received  the 
requisite  number  of  votes  it  would  become  effective  i  v  ediately.    hile, 
for  the  information  of  the  Controller,  it  might  be  good  practice  for  the 
nature  of  the  emergency  to  be  set  forth  in  the  ordinance,  I  am  of  the 
opinion  that  the  Charter  is  not  mandatory  upon  the  subject. 

I  note  the  statement  contained  in  Tr.  Nanry's  letter  to  the 
effect  that  on  first  reading  the  ordinance  was  passed  for  second  reading 
by  eight  votes  and  that  it  was  only  on  final  passage  that  it  received  the 
requisite  nine,  or  three-fourths,  vote  of  the  Board.   In  my  opinion  this 
is  not  a  fatal  defect. 

The  provisons  in  the  old  Charter  and  in  the  present  Charter  are 

not  dissimilar.    ection  13,  Chapter  I  of  Article  II  of  the  old  Charter 

dealt  with  the  publication  of  bills  and  resolutions.  The  pertinent  por- 
tion of  the  section  reads  as  follows: 

"Every  bill  or  resolution  providing  for  any  specific  im- 
provement, ******  shall,  after  its  introduction,  be  published 
in  the  official  newspaper  with  the  ayes  a.id  noes,  for  at  least 
five  successive  days  *  '  *  *  before  the  final  action  upon  the  s-  e. 
If  such  bill  be  amended,  the  bill  as  amended  shall  be  advertised 
for  a  like  period  before  final  action  thereon." 

Section  19  of  the  present  Charter  deals  -with  the  same  sub.lect 
matter  and  provides  as  follows: 

"An  ordi  anoe  shall  be  passed  by  the  board  of  supervisors 
only  after  reference  to  and  report  ther-on  fr       Lttee,  unless 
it  be  an  ordinance  prepared  and  reported  out  by  committee,  and 
after  two  readings  and  votes  at  separate  eetings  of  the  board, 
wh  ch  meetings  shall  be  at  least  ten  dajis  apart;  ***** 

"The  vote  on  all  ordinances  and  resolutions  upon  eaoh  read- 
ing shall  be  by  ayes  and  noes.   The  vote  by  ayes  and  noes  on  all 
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neasures   shall  be   recorded    in   the   jjournel   of  the  proceedings  of  the 
boa 

The  old   Chater  recuired  a  vote  W   than  a  majority  of  the 

lonrd   for  the    rasaag»  of   certain     rftlnaaoM  or  resolutions.        Among  such 
anoes  was  the  ordinance  fixing  the  annual  tt:.x  rate  which,   under  cer- 
soMltio   a,    re  I    .^nst    fifteen  of  the   eighteen 

fibers  of  the   Hoar^  .  tenber  15,    1930,   when   the    K>ard 

iaors  was  dealing  with   the   fixing  of  the   ta.  *    pro- 

^^Ks  of  ti  ter,    i  advised  under  exist: 

(•editions,   while   it      i   ht    take   fifteen  votos   to  fl  .ass   the   ordinance, 

It  coula    be   passed   to   print   by  t    majority  vote   of  tne 

In  ret,  this   conclusion  J   folic  _^  re- 

ntes so  r,      r.   George  ,  ch  he  gave  to  the   Boers'  of     u  srvisors  on 

■gust  19,   1918,   on    -  vabject.  I,   in  his  opinion,   said: 

"it   is  r.y  opinion  thit   the    provision  of   %\  a       •  rter  requir- 
ing an  affirm  ce  of  fifteen  iabtq uers  of  the    Ismfi   for  the 
afi  ;               ft  the  ordinance  fixing  vie  tax  levy  for  the  year  enuing 
June  30th,    1S19,    oplias  to   tuo   vote   on  final  paaaa 

vote  after   introduction,    m       ■  . ■■  'i  ■  .  v-- ■:  int  nay  be  considered 

|         in  the  nature   of  a  notion  to  have  the   pressed  ord  inane  ed 

as  required  by  the  provisions  of     ection  13  of  the    Charter  above 
referred  to.  it]    n  raotion  would  unc.er  no  interprets  Ion  of   t  e 

Charter  provisions  require  non   MswB  a    oajority  vote  of  the  aeabers 
of  the  ;ioarti." 

You  further  direct  jay  attention  to  the  fee*  th  t     r.    :anry,    in 
separate  cosanunication  to  you,   alleges  th  t  on  July  8th  the  above  sen- 
nBnd   ordinance  was  adopted   on   final    passage  with  only  ei^ht   supervisors 
i resent,   his   ciei&  be Lag  that  nine   supervisors   attended  the   meeting  on 
ts   -     o'ervisors   drown  . iagher  being  absent  or;  leave  -  and 

hat  prior  to  the  vote  on  this  ordinance     u->ervisor  dolman  had   been 
xcused. 

The  Journal  of  the  Board  of  visors  for  July  tt  thst 

n  finel  passage  the   said  ordinance  received   nine  votes  end   that     upervi- 
r     olnan  was  saong  those  who  voted   for  it.        It   is  a  well   settled  prin- 
e  of  law  that  the   journals  of  the  1  I  ive  body  is  prima   facie 

(roof  of  regularity  in  the  adoption  of  an  ordinance  sal  burden 

roof  of  shoving  that    it  wns  not   regularlj  those 

inset  toning   its  validity.         -ee  vs.  ■,    111       1.  46; 

iso,  v*.  : .  .    116. 

■    examination  of  I  .rial  of  the  I   have 

[•quired   fro-,  those  whGse   duty   it   was   to   iceep  the  records  of  ceed- 

gags  on  t  -ticular  day  -  th^t   is,   J.  >f  the   Board, 

"oil  avid      .    iarry     ad     air,   Qoalta,    Lwolstant      lerks  -  as  to  tv«  actual 
Rppen  id  they  advise  as)  thai  n  was  present 

3ted   in   favor  of  t  -a sage  of  the   ordl  ir-nca. 


-  - 


In  view  of  these  ».nts   it   is  highly   Ur>robable  thot  the 

eourts  weald    ^o  back  of   t  lne4   in  tie   Journal   unless 

■>r.    lolmsn  himself  would    substantiate  the  fsot   th   t   he   did  not    vote   for 
the  ordinance.        Unquestionably,   while    t  of   the    ionrd    I 

facie  proof  of  onts  contained  therein,   these  sti te  cnts  are 

subject   to   inquiry  on  t   of  any  one   contesting  their  correctness 

film  direct  roeeeding  instituted  for  th-  t    purpose,        I  feel  quite 

•ure,   however,    that    in  .;t«nt   caoe  there  would  be   little  likelyhood 

ef  personal  liability  on  your  -art   fo*  obeying  the  »a  states  of  the  ordin- 
for  I   cannot  brins  myself  to   believe  that  the   law  plooes  upon  you 
>  obligation   of  ascertaining,   or  .f  the  record,   as  ..   er  any 

ordinance  or  resolution  received   the  requisite  ftttsttr  of  votes. 

In  other  words,    I  believe  ttmt  you  er©  justified  in  relying 
upon  the  ordinance   itself   if  it    shows  upon  its  face   that   it  :cn 

passed   in  so  :e  with   the  provisions  c  .  >*sver, 

My   Wy  ,e  greatest   crre   should  be  exercised  by  the  legislative 

body   in  registering  a  vote  when  a*a 

as  tc  sufficient  nuraber  of  iseabers  r ,  sent    in  the 

roots   in  cr^er  t  the  requisite  vote  to  peas  the  ordinance. 

Ton  are  therefore  advised   th  t,   if  the  Journal  of  the    soard  of 
^^•rrisors   fcr  July  8,    1 .   h  ,  e  above   'mentioned  ice 

foeeived  nine  votes  on  fi;  .  ,  -.  otion  has.   boon  n— Ml— < 

to  determine  tsined   in  the   Journal  are   incorrect, 

you  "ified   in  hone:  >prlatioa  ciade  by  the  ordinance. 


;  t 


a  - 
Jet  roller. 
tc  - 
.  Henry. 
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July  17,  1935. 


SUBJECT:   In  Ke,  Final  Passage  of  uoplemental 
Appropriation  Ordinances  aXter  end 
of  fiscal  Year. 


jDetr  -ir: 


I  have  your  letter  of  ouly  3rd,  1935,  in  which  you  ask  the  two 
ollowing  questions: 

"Fir  st :   Necessity  unaer  action  79  of  the  GUarter  to 

have  three-fourths  vote  of  the  Board  of  juoervisors 
•B  ordinance  is  passed  for  second  reading. 

"Second:   .May  an  appropriation  of  one  fiscal  year,  passed 

to  second  reading  on  the  last  possible  day  of  that 
year,  be  finally  passed  in  a  succeeding  fiscal  year?" 

As  1  have  already  answered  your  first  inquiry  in  an  opinion  of 
this  day  1  will  not  refer  to  it  in  this  com  aunic;  tion.   answering  your 
1»eoond  inquiry: 

OPINIO'*. 

ection  80  of  the  Charter  deals  with  the  matter  of  unused  and 
.  I  unencumbered  appropriations,  including  appropriations  made  pursuant  to 

ection  78  for  libraries,  parks,  squares,  playgrounds,  etc.,  --mi  nroviaes 
1  th  t  they  shall  be  transferred  by  the  Controller,  at  the  close   f  such 
year,  to  a  cash  reserve  fund.      i  sane  sectio  provides  that  such  unused 
and  unencumbered  appropriations,  when  not  transferred  to  a  cash  reserve 
fund,  shall  be  held  as  surplus  and  that  such  surplus  shall  be  taken  into 
account  as  revenue  of  the  ensuing  year,  provided  that  any  surplus  created 
or  existing  in  any  fiscal  year  may  be  ap  ropriated  by  the  Board  of  uper- 
Tisors  at  the  last  meeting  of  said  Board  in  any  month. 

Ordinarily  the  expenses  of  a  fiscal  year  can  be  paid,  after 
the  end  of  that  year,  provided  that  funds  from  that  year  are  available. 
The  Constitutional  prohibition  found  in  Motion  18  of  article  CI  does 
not  run  against  the  payment  of  obligations  during  a  year  ■ufesssusnt  to 
the  one  in  which  such  obligations  were  incurred  but  it  does  prohibit 
the  payment  of  such  obligations  out  of  the  inc  me  arising  during  the 
«ub sequent  year. 

Our  Charter  sets  up  a  scheme  whereby  unencumbered  balances  find 
their  way  into  a  cash  reserve  or  surplus  which  can  gradually  be  piled  up 
•o  as  to  care  for  expenditures  during  the  succeeding  year  wh  ich  must  be 
met  before  the  ordinary  income  of  the  city  is  available.    I  cannot  believe 
ver,  that  it  was  the  intention  of  the  framers  of  the  Chart*?  thrt  this 
could  be  piled  up  for  subsequent  years  at  the  expense  of  those  to 
the  city  is  indebted.   Furthermore,  this  section  must  be  administered 
to  the  end  that  justice,  rather  than  injustice,  shall  be  done. 
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There  oan  be  no  question  but  that  it  would  be  alraost  a  physical 
i> possibility  for  each  department  to  have  its  accounts  incurred  for  the 
last  month  of  the  fiscal  year  all  paid  and  disposed  of  before  the  end  of 
.onth  for  the  reason  that  many  of  said  accounts  are  not  obtainable  or 
oomplete  until  the  beginning  of  the  succeeding  month.    It  would  therefore 
|be  impossible  to  determine  whether  a  surplus  existed  in  any  oarticulr 
department  or  not. 

Therefore,  unles?  a  matter  oan  be  carried  over  for  a  reasonable 
pettbod  into  the  new  year  it  would  not  be  possible  to  transfer  balances 
remaining  at  the  end  of  the  fiscal  year  from  one  department  to  another. 
Furthermore,  t  e  Charter  seems  t   indicate  that  it  lies  within  the  power 
of  the  Board  to  make  these  supplemental  appropriations  at  the  l^st  .  eeting 
of  any  month  and  therefore  they  have  the  right  to  make  such  appropriations 
at  the  last  meeting  in  June  as  well  as  at  the  last  meeting  of  any  otaer 
month. 

Under  ordinary  c  nditicas  a  supplemental  appropriation  ordinance 
which  might  be  introduced  at  the  last  meeting  of  the  :,ionth  cannot  be 
finally  passed  until  at  least  ten  days  thereafter.   Therefore,  it  would 
appear  to  me  that  it  was  not  the  intention  of  the  fra-ers  of  the  Charter 
to  draw  the  line  so  fine  tnat  an  appropriation  ordinance  introduced  and 
passed  for  second  reading  at  the  last  .eeting  in  June  cannot  be  completed 
and  finally  r.assed  within  a  reasonable  tie  after  the  cogence*  ent  of  the 
new  fiscal  year. 

You  are  advised  accordingly. 

Respectfully  submitted, 


CITY  a 


To  the  - 
Controller. 


a. 
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July  23,  1935. 


SUBJECT:   In  He,  Appropriation  of  250,000.00 
to  Agricultural   istrict  1 
1935-1936  Budget. 


Dear  Cir: 

I  am  in  receipt  of  your  letter  enclosing  a  copy  of  a 
letter  addressed  to  you  by  ...  H.  Ilanry,  .'irector  of  the  :an 
Francisco  mreau  of  Governmental  ieseax'ch,   r.  \"anry's  letter 
reading  as  follows: 

"In  the  budget  and  the  appropriation  ordinance  for 
1935-36  recently  adopted  by  the  Supervisors        roved 
by  the  "ayor,  there  is  included  an  appropriation  of  250,000 
for  Agricultural  district  „-1a.   It  is  our  understanding 
that  this  sum  is  to  be  paid  by  the  City  and  County  to  the 
governing  board  of  the  ^-ricultural  district,  and,  together 
with  sums  frori  other  sources  to  oe  received  by  the  govern- 
ing board  of  such  restrict,  to  be  spent  by  such  board  for 
a  livestock  pavilion  and  other  purposes.   Also  that  the 
construction  and  acquisition  of  the  plant,  and  the  subse- 
quent management  and  operation  thereof,  will  be  under  the 
complete  control  of  the  governing  board  of  the  agricultural 
District. 

" -."e  believe  there  is  a  question  as  to  the  legal 
right  of  the  City  and  County  to  make  this  appropriation, 
or  for  the  Controller  to  authorize  any  expenditure  out  of 
such  appropriation.    Cection  2  of  the  charter,  in  defining 
the  powers  of  the  City  end  County,  states  in  part  as  follows: 

•The  city  and  county shall  have  all  rights 

and  powers  appropriate  to  a  county,  a  city,  and 
a  city  and  county,  subject  only  to  the  restric- 
tions and  limitations  provided  in  this  charter, 
including  the  power  to  acquire  and  construct 
plants,  works,  utilities,  areas,  highways  and 
institutions  out  sloe  of  the  boundaries  of  the  city 
and  county,  a ud  maintenance  and  opera t ion  of  the 
same,  and  the  exercise  of  functions  or  maintenance 
of  services  outside  of  the  boundaries  of  the  city 
and  county,  including  the  expenditure  of  funds 
therefor  through  any  agency.' 

"It  would  appear  that  these  provisions  vest  authority 
in  the  City  and  "ounty  to  nake  expenditures  outside  of  its 
boundaries,  but  only  for  works  to  be  acquired  or  constructed 
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by  the  City  and  County,  or  for  functions  to  be  exercised 
or  services  maintained  bv_  the  City  arid  County.   vhe  pro- 
posed expenditure  for  .^ricultural  district  fix   probably 
does  not  come  within  this  specification  of  legal  expendi- 
tures by  the  City  and  County,  for  works  or  functions  out- 
side of  its  boundaries. 

'Cection  69  of  the  charter  provides  for  the  filing 
of  budget  estimates  by  'every  department  and  office  of 
the  city  and  county'.   No  provision  is  mad*  for  the 
filing  of  estimates  by  any  outside  unit,  such  as  agricul- 
tural istrict  ./lA. 

"  section  72  provides  in  part  that  'the  mayor  shall 
transmit  to  the  board  of  supervisors  a  consolidated  budget 
estimate  for  all  departments  and  offices  of,  and  the  pro- 
posed budget  for,  the  city  and  county  for  the  ansuing 
fiscal  year '.       sane  section  authorizes  the  Super- 
visors to  decrease  or  reject  i:nj   item  cotained  therein 
and  to  'increase  or  insert  appropriations  for  capital 
expenditures  and  public  improvements'.    Fna  lost  quoted 
provision,  taken  in  connection  with  the  other  provisions 
of  the  oharter,  would  seem  to  apply  only  to  capital 
expenditures  and  public  improvements  for  city  and  county 
purposes.   This  sa  ;e  section  provides  that  the  'several 
amounts  of  estimated  revenue  and  proposed  expenditure 
contained  in  the  annual  appropriation  ordinance  as  adopted 
by  the  board  of  supe  visors,  shall  be  and  become  appropriated 
for  the  ensuing  fiscal  year,  to  and  for  the  several  depart- 
ments, bureaus,  offices,  utilities,  boards  or  commissions, 
and  for  the  purposes  specified ' 

"If  there  be  any  provision  in  the  general  laws  of  the 
Ctate  purporting  to  authorize  a  city  or  a  county  to  make  any 
payment  to  an  outride  and  independent  govermental  subdivision, 
such  as  is  involved  in  the  appropriation  of  '250,000  for 
Agricultural  .istrict  ,,1A,  it  would  appear  that  this  could 
have  no  force  or  effect  on  the  City  and  County  of  an 
Francisco,  due  to  the  fact  that  provision  is  made  in  our 
charter  (Section  22)  covering  such  matters,  and,  that 
under  such  provisions,  the  payment  in  question  probably 
is  not  authorized. 

"In  vie.,  of  these  facts,  the  bureau  respectfully 
suggests  to  the  Controller  that  an  opinion  be  secured 
from  the  City  .ttorney  as  to  the  legality  of  this  appro- 
priation and  any  expenditure  to  be  authorized  therefr 
If  such  opinion  is  requested,  and  when  it  is  received, 
we  would  appreciate  your  advising  us  thereof." 
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OPINION. 

Two  questions  arise  in  disposing  of  the  inquiry  msde. 

First:    Is  the  appropriation  permissible  under  the  general 
law3  of  the  tate? 

3eoond:   Is  it  permissible  under  the  provisions  of  our 
Charter,  and  does  the  procedure  followed  in 
making  the  appropriation  co iform  with  the  Charter? 

Answering  the  first  inquiry  - 

ricultural  district  /flk   is  organized  pursuant  to  an  ct 
of  the  Legislature  approved  vipril  17,  1909,  and  amended  in  1923, 
1927,  1929  and  1931.    Jiee  Deering's  General  Laws,  Vol  I,  page  44. 
The  MUnt  Act  is  now  praotically  embodied  in  the  gricultural  Code 
of  1933  -  see  Deering's  General  Laws  1933,  page  808.   The  Act  of 
1909  is  a  continuation  of  the  Act  of  1880  which  was  the  original 
.ct  authorizing  the  formation  of   istrict  Agricultural  Associations. 

The  general  purposes  for  which  the  associations  mentioned 
are  to  be  formed  are  "for  the  purpose  of  holding  fairs,  expositions 
and  exhibitions  of  all  of  the  industries  and  industrial  enterprises, 
resources  and  products  of  every  kind  and  nature  of  tie  tate,  with 
a  view  of  improving,  encouraging  end  stimulating  the  same.''   These 
associations  are  organized  for  public  purposes,  and  are  public 
agencies . 

.-.See:  PSQPLB  v.  3AN  JOAQUIN  AG'lICULT'rr.L  ASSOCIATI   , 
151  Cal.  797. 

In  this  case  the  upreme  Court  said: 

"The  provisions   f  the  act  providing  for  district 
agricultural  associations  clearly  evince  an  intention  to 
make  them  public  corporations.   The  entire  state  was 
divided  into  agricultural  districts.   ^ifty  or  more 
persons,  representing  a  majority  of  the  counties  wi  thin 
one  of  the  districts,  were  authorized  to  form  an  associa- 
tion for  the  purposes  of  the  act.   The  association  was 
to  have  perpetual  succession  and  certain  enumerated  powers. 
Its  real  estate  was  to  be  used  for  the  purpose  of  holding 
exhibitions  of  the  live-stock  and  products  of  the  district, 
'with  view  to  the  improvement  of  all  industries  In  the 
same.'   It  was  to  be  managed  by  a  district  board  of  agri- 
culture, consisting  of  eight  members,  who  were  to  be  resi- 
dent citizens  of  the  district,  were  to  hold  office  four 
years,  and  were  to  be  appointed  by  the  governor  of  the  state, 
who  was  also  authorized  to  fill  vacancies.   ^ach  member  of 
such  board  was  required  to  qualify,  by  taking  the  oath  of 
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office  of  public  officers  prescribed  by  section  3  of 
article  £X  of  the  constitution,  within  ten  days  after  his 
ointment.    action  17  of  the  act  is  in  oart  as  follows: 
ach  association  so  formed  and  organized  is  hereby  c'eclared 
and  shall  be  recognized  a  state  institution,  and  the  board 
so  appointed  and  qualified  shall  have  the  exclusive  control 
and  management  of  such  institution  for  and  in  t he  nrne  of 
the  state,  vidi   sTTall  have  the  possession  and  care  of  alT~~ 
the  property  of  the  association,  and  shall  fix  the  terms 
of  office  and  the  bonds  of  the  secretary  and  treasurer, 
and  determine  their  salary  and  duties.'  " 

Also:   SIXTH  DISTRICT  AGRICULTURAL  ASSOCIATION  V.  WRIGHT, 
154  Cal.  119. 

In  this  case  the  court  held  that  an  agricultural  associa- 
tion organised  under  the  i.9%   of  1891  is  a  state  institution,  a 
public  agency  of  the  'tate  which  is  within  the  exclusive  management 
of  the  :tate  and  in  charged  v:ith  the  performance  of  a  part  of  the 
functions  of  toe  tete  government. 

The  associations  having  been  formed  for  a  public  purpose, 
the  prohibition  contained  in  >ection  31,  -  rticle  IV  of  t       titu- 
tion  does  not  apply. 

:ee:  DA<KffiTT  v.  COLO  AS,  92  Cal.  53. 

This  case  dealt  with  an  appropriation  made  by  the  :tate 
Legislature  for  the  purpose  of  erecting  building  and  maintaining 
an  exhibit  for  California  at  the  World's  Fair  Columbian  Exposition 
to  be  held  in  Chicago  in  1893.   i'he  objection  was  made  that  the 
appropriation  constituted  a  gift  and  was  in  conflict  with  the  pro- 
visions of  the  Constitution.    In  determining  the  question  the 
oourt  said: 

"The  defendant  further  contends  that  the  statute  is 
unconstitutional  for  the  reason  that  the  appropriation 
thereby  riade  is  not  for  e  public  use,  such  as  the  state  is 
authorized  to  ma  Ice  ;   that  t.  ie  maintenance  of  an  exhibition 
of  the  oroducts  of  the  state  in  the  manner  contemplated 
does  not  fall  within  the  legitimate  authority  of  the  state 
government . 

"In  passing  upon  this  proposition,  it  is  necessary  to 
bear  in  mind  that  what  is  for  the  public  good,  and  what  are 
public  purposes,  'are  questions  which  the  legislature  must 
decide  upon  its  own  judgment,  in  respect  to  which  it  is 
vested  with  a  large  discretion  which  cannot  be  controlled 
by  the  courts,  except,  perhaps,  where  its  action  i3  clearly 
evasive where  the  power  which  is  exercised  is  legisla- 
tive in  its  character,  the  courts  can  enforce  only  those 
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limitat ions  which  the  constitution  imposes;   not  those 
implied  restrictions  which,  resting  in  theory  only,  the 
people  have  been  satisfied  to  leave  to  the  Judgment, 
patriotism,  ..nd  sonse  of  justice  of  heir  representatives.' 
(Cooley's  Constitutional  Limitations,  154.) 

"It  is  undoubtedly  true  that  publio  money  can  be 
rightfully  expended  only  for  public  purposes,  but  as  was 
well  said  by  that  eminent  jurist,  Judge  Cooley,  in  deliver- 
ing the  opinion  of  the  court  in  People  v.  ;alem,  20  ich. 
452,  4  Am. Hep.  400:  'Ifeeessi  by  alone  is  not  the  teat  by 
which  the  limits  )f  state  authority  in  this  direction  ere 
to  be  defined,  but  a  wise  statesmanship  must  look  beyond 
the  expenditures  which  are  absolutely  needful  to  the  con- 
tinued exi.  tence  of  organized  government,  and  embrace 
others  which  may  tend  to  m? ke  th<  t  government  subserve 
the  general  well-being  of  society,  and  advance  the  present 
and  prospective  happiness  aoid  prosperity  of  ti.e  people.  • 

"In  viev.  of  these  principles  of  constitutional  law, 
which  are  30  well  settled  as  to  be  placed  beyond  discuss- 
ion or  dispute,  it  is  manifest,  we  think,  that  the  court 
is  not  authorized  to  declare  the  act  under  consideration 
v.:  id,  upon  the  theory  that  the  expenditure  thereby  authorised 
can  in  no  manner  be  considered  as  tending  to  promote  the 
public  welfare,  which  it  is  one  great  object  of  government 
to  secure." 

Aee  also:   ALLIED  ARCHITECTS'  ASi'N.  v.  PAYAJ5, 
192  Gal.  431. 

This  case  involved  an  expenditure  of  ,500,000  by  the 
County  of  Los  Angeles  for  the  purpose  of  constructing  a  memorial 
hall  to  be  occupied  exclusively  by  veterans.   The  objeotion  to 
the  payment  of  the  amount  was  made  upon  the  ground  that  it  was  a 
gift  of  public  moneys.   The  court  held  that  it  was  not,  saying: 

"But  aside  tToa   this  the  granting  of  the  use  of  the 
memorial  hall  cennot ,  v;e  think,  in  any  view  which  may  be 
taken  of  the  case,  be  said  to  fall  within  the  inhibition 
of  the  constitution  against  the  making  of  a  gift  of  public 
money,  or  thing  of  value  to  any  individual,  municipal,  or 
other  corporation.   A  gift  is  defined  by  the  Civil  Code 
to  be  *a  transfer  of  personal  property,  made  voluntarily, 
.id  without  consideration.'    (lee.  1146,  Civ.  Code.) 
•A  gift  is  something  bestowed  without  return. •    (:  iller 
V.  Dunn,  72  Cal.  462,  474  (1  An.  'it  .Hep.  67,  14  i^ac.  27).) 
'To  be  a  gift  this  voluntary  transfer  must  be  gratuitous  - 
a  handing  over  to  the  donee  »a«thing  for  nothing.' 
(Yosemite  stage  etc.  Co.  v.  Dunn ,  83  Cal.  264  (23  Paa.  369).) 
The  gift  which  the  legislature  is  prohibited  from  Baking  is 
not  limited,  of  course,  to  a  'transfer  of  personal  pro  erty' 
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as  defined  by  sectiou  1146  of  the  :ivil  Jode,  bat  includes 
all  appropriations  of  public  money  for  which  there  is  no 
authority  or  enforceable  civ.  im,  or  which  perchance  nay  rest 
upon  so-re  moral  or  equitable  obligation.    ( Conlln  v.  :io-.rd 
of  supervisors,  99  3al.  17,  21  (37  .:i.  ;t.  -ep.  17,  21  ...... 

474,  33  Pac.  753).)    3ut  a  ^ift  as  implying  a  gratuity, 
that  is,  something  for  nothing,  or  as  expressed  in  iller 
v.  Jurin,  supra ,  'so-ethiug  bestowed  without  r.turn,'  13  the 
•gift*  meant  by  the  constitution.    It  cannot  ,  we  think,  be 
truthfully  said  that  in  the  inatant  case  there  will  be  no 
return  for  the  benefit  conferred.    >«hile  it  is  true  that  the 
return  anticip:  ted  is  incorporeal  rid  intangible,  it  is  never- 
theless a  very  vital  and  valuable  return  to  the  state.    ;he 
promotion  and  promulgation  of  patriotism  upon  whleh  he  state 
must  rely  for  its  own  seif-prese;vation  is  in  truth  and  in 
fact  a  good  consideration  for  the       jrantec        Btete 
and  Justifies  the  extending  the  bounty  of  the  3tate. 

lly  on  this  ooint,  the  recent  ease  ot 
v.  C  1.  lo7,  which  involved  the  right  of  md 

County  to  care  for  Ite  poor.  L&g  upon  the  point  the  court 

said: 

"The  f.nel  question  which  mu  t  be  answered  relates 
to  the  provisions  of  article  IV,  section  51,  Of  the  ,tl- 
ifornie  Constitution,  prohibiting  ,  lending  or 

pledging  of  the  credit  of  the  state  .r  any  subdivision 
thereof,  in  aid  of  any  individual,  association,  or  corpor- 
ation, and  also  prohibiting  the      g  of  any  gifts  or 
public  money  or  other  things  of  value  to  any  individual, 
association,  or  corporation.    It  is  contended  that  the 
proposed  bond  iss.e  is  a  gift  in  violation  of  this  section. 
It  must,  however,  be  considered  as  settled  by  the  recent 
decision  of  this  court  in  the  case  of       :  v.  Riley, 
209  Cal*  350  (287  Pac.  455),  that  t     :endlture  Of  public 
money  in  pursuance  of  a  public  purpose  is  not  with! 
scope  of  the  prohibition." 

In  view  of  the  foregoing  I  am  of  the  opinion      the 
contribution  by  the  City  end  County  to  the  Agricultural  District, 

g  for  a  public  purpose,  does  not       ithin  the  Cons    tlooal 
prohibition  preventing  the  gift  of  public  mone. 

«e  therefore  approach  question  two: 

I  have  noted  Mr.  Nanryf s  contention  t      effect  th^t  our 
Charter  prohibits  the  expenditure  of  MBit       .Is  for  public 
works  ovtsldf  of  tne  city  exeept  whe.       funds  are  expended  direct- 
ly by  the  city.    I  cannot  iigree  with  hiF  a  I 
believe  that  it  was  the  intention  of  the  charter  ~o 
narrow  ■     ruction  should  be  ;iven  to  teotloo  2  thereof*   I 

:-ve  that  the  determining  factor  should  be:  TEs  the  public  work 
or  improvement  for  the  benefit  of  "an  Franci3cc?" 
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In  the  instrnt  case  it  Is  »for  -an  Francisco  is  a  part 
of  Agricultural  District  ,/lA.   This  being  so  the  improve i  ent  is 
being  made  for  the  benefit  of  the  people  of  the  city.   To  take 
the  contrary  view  would  prevent  the  city  making  a  contribution  to 
the  Jtate  itself  or  to  a  highway  district  for  the  purpose  of  con- 
structing or  aiding  in  the  construction  of  a  highway  leading  to 
or  from  the  city. 

As  a  .latter  of  fact,  I  believe  the  express  language  of 
the  Charter  negatives  Mr.  Nanry's  contention.   The  city  is  given 
all  the  powers  appropriate  to  a  county,  a  city  and  a  city  and  county, 
subject  only  to  the  restrictions  and  limitations  contained  in  the 
Charter.   There  is  no  limitation  against  the  expenditure. 

Further,  the  same  section  states  th  .t :   "The  specifica- 
tion or  enumeration  in  this  Charter  of  particular  powers  shall 
not  be  exclusive".   Therefore  such  additional  powers  may  be  exer- 
cised by  the  Jity  and  County  as  may  be  allowable  under  the  general 
powers  granted  to  the  Eoard  of  Supervisors,  or  by  any  specific 
law  enected  incident  to  the  present  subject  matter. 

By  the  Act  of  -June  9,  1931,  (Statutes  1931,  pagi  1458) 
the  Legislature  appropriated  the  sum  of  "250,000  to  Agricultural 
District  &1A   for  the  purpose  of  the  erection  of  an  exposition 
building  by  the  district,  providing  by  the  Act  that  the  appropria- 
tion would  not  be  available  until  a  like  sum  was  deposited  with 
the  district  by  the  Jity  ar.d  Jo'oity  of  San  Francisco  or  other 
public  or  private  corporation,  etc.,  to  be  expended  for  the  same 
purpo  se . 

This  Act  we.s  practically  an  authorization  to  the  City 
and  County  to  expend  the  amount  specified. 

ee:  SOUKTY  OF  LOS  I       v.  GRAVAS,  210  8*1,  21. 

The  cited  case  dealt  with  the  right  of  the  county  of 
Los  Angeles  to  match  an  allotment  from  Bonds  voted  for  state  park 
purposes  for  the  purpose  of  financing  a  perk  to  be  under  the  juris- 
diction of  the  ..tate.   The  State  Park  .Bonds  ct  provided  that  any 
county  desiring  to  obtain  the  benefits  of  the  >  ct  should  contribute 
to  the  acquisition  of  the  park  an  amount  equal  to  that  which  cane 
from  the  Park  Bonds. 

The  question  before  the  court  was  as  to  the  right  of 
Los  Angeles  to  match  the  contribution.    In  disposing  of  the  ques- 
tion the  Supreme  Court  said: 

"  .e  cannot  agree  with  respondent's  contention.   3y 
the  enactment  of  the  California  State  Perk  Sonds   it 
(Stats.  1927,  Chap.  765,  p.  1480),  provision  was  made  for 
the  creation  end  maintenance  of  a  state  park  system.   Sec- 
tion 5  of  that  act  provides,  in  part,  that  'the  state  nark 
finance  board  shall  direct  the  sale  of  bunds  only  when  there 


has  been  deposited  v.ith  the  state  treasury  a  fund  from 
private  gift,  oity  or  county  appropriation,  or  from  ■ 
source  other  than  appropriation  by  the  people  of  the  state 
of  California,  or  the  sale  of  state  bonds,  which  shall  be 
equal  to  the  anount  to  be  realized  for  the  project  intended 
to  be  accomplished  from  the  sale  of  bonds  as  hereinabove 
provided,  except  that  the  state  park  finance  board  shall 
authorize  the  sale  of  bonds  for  the  purposes  indicated  in 
this  act  to  carry  out  any  park  project  for  the  acquisition 
of  lands  and  properties  when  it  is  shown  to  the  satisfac- 
tion of  the  state  park  finance  board       If  the  total 
value  involved  in  such  project  has  been  provided  from 
r:urces  other  than  appropriation  by  the  people  of  the  state 
of  California  or  the  sale  of  state  bonds,  in  the  form  of 
Tend,  timber  or  other  properties,  or  in  money,  or  in  any  or 
all  such  properties •  (Italics  added.)   From  this  pro- 
vision it  clearly  appears  that  it  was  the  intention  of  the 
legislature,  as  expressed  in  the  plan  of  the  California 

te  Park  3onds  Act,  that  moneys  derived  from  the  sale  of 
state  bonds  shall  be  expended  for  the  acquisition  of  park 
properties  when,  and  only  when,  they  are  matched  by  funds 
in  an  equal  amount  or  property  of  an  equal  value  'from 
sources  other  than  appropriation  by  the  people  of  the  state 
or  the  sale  of  state  bonds.' 

"It  is  our  opinion  that  the  language  of  section  5  of 
the  act  is  sufficiently  comprehensive  to  authorize  the  trans- 
fer of  county  funds  or  property  for  state  park  purposes. 
Any  other  construction  of  the  section  would  render  the 
phrase  'city  or  county  appropriation*  meaningless  and  useless." 

"Even  if  the  act  be  presumed  to  be  deficient  as  an 
express  grant  of  such  authority,  this  need  not  prove  fatal 
to  petitioner's  cause,  for  counties  are  invested  with,  and 
are  free  to  exercise  not  only  3uch  powers  as  have  been  ex- 
pressly granted  to  them  but  also  such  powers  as  have  been 
granted  to  them  by  necessary  implicst ion.    (see  sees. 
4000  and  4C41,  subd.  25  (1929  ^upp. Codes  and  Jen. Laws, 
p. 2652),  of  the  Political  Code.)    It  cannot  be  questioned 
that  the  .tate  Park  Bonds  Act,  supra ,  inpliedly  at  least, 
authorizes  counties  to  contribute  either  funds  or  properties 
to  the  development  of  the  park  system  therein  provided  for." 

I  am  therefore  of  the  opinion  that ,  aside  f r       other 
existing  authority,  the  ct  of  19C1  implies  the  right  of  the  city 
to  match  the  contribution  of  the  itate. 

I'ext  .  r.  Nanry  adverts  to  the  fact  that  no  estimate  was 
filed  by  Agricultural  District  /1A  as  provided  by  section  69  of  the 
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Charter.   Suffice  to  say  that  the  district  is  not  ■  department 
of  the  City  and  County  of  jan  Francisco. 

Also  Mr.  Nanry  adverts  to  the  fact  the.t  it  is  not  V lth la 
the  power  of  the  Board  of  Jup^rvisors  to  include  the  amount  of  the 
appropriation  in  the  budget  for  the  reason  that  the  only  power  which 
the  Board  could  exercise  was  to  add  an  appropriation  for  capital 
expenditures  or  public  improvements. 

The  proposed  expenditure  is  to  aid  the  Agricultui  1 
District  in  the  construction  of  a  live  stock  exposition  building. 
This  is  not  a  contractual  service.   It  is  a  capital  expenditure 
which  the  people  of  "an  Francisco  may  enjoy  and,  while  it  may  not 
be  owned  by  the  city,  a  state  agency  owns  it  for  the  benefit  of 
the  people  of  tht  city. 

In        .  ; "   .  I   ,  106  Csl.App. 

12,  the  court,  in  defining  a  capital  expend ituro  said: 

"A  capital  expenditure  is  in  the  nature  of  an  in- 
vestment for  the  future,  whereas  the  cost  of  maintenance 
is  a  definite  present  expense." 

In  view  of  the  foregoing  I  am  of  the  opinion  that  the 
I opropriation  is  legal  and  should  be  paid  when  funds  are  available. 

Very  truly  yours, 


CITY  f  *0HMY. 


To  the  - 
Controller. 
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July  26,1.-35. 


SUBJECT:  Crdinance  Subject  to  Referendum 

Terms  of  Charter  Effective  Thirty 
Days  ..fter  Approval  by  l.layor. 


Dear  Sir: 

A  note  from  you  on  yesterday  inquires  as  to 
the  effective  date  of  an  ordinance,  passed  by  the  Boast 
of  Supervisors  and  signed  by  the  Mayor,  amending  a  section 
of  Ordinance  5132,  New  Series,  which  provides  a  license 
tax  on  a  certain  endeavor  carried  on  in  this  municipality. 

OPINION. 

Section  16,  of  the  Charter,  as  amended  this  year, 
provides  that  "No  ordinance  which  is  subject  to  the  referendum 
provisions  of  this  charter  shall  become  effective  until  thirty 
days  after  its  passage." 

A  reference  to  the  terms  of  Section  179,  as  amended 
also  this  year,  indicates  that  the  subject  matter  of  this 
legislation  makes  the  same  subject  to  the  referendum  act. 
Such  being;  the  case,  the  ordinance  under  consideration 
becomes  effective  and  operative  thirty  days  subsequent  to 
the  date  of  approval  of  the  same  by  the  I  ayor,  and  you  are 
so  advised. 

Respectfully, 
City  Attorney. 


TAX  COLLECTOR. 
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July  26,   1935, 


•UBJ     :T:      In   he,    jervin.;--  P   obationary  ieriod 

while  on  Leave  of  absence;   and  also 
In  Re,   y.aking  Permanent    \ppointraent   to 

Position  wade  Vacant   by   Indefinite 
Leave  of  absence  of    Jeoupnnt. 

i;ear  SlTSl 

I  am  In  reoeipt  of  your  letter  of  this  dste  wherein 
you  direct  my  attention  to  the  fact  that  a  vacancy  having  occurred 
in  the  position  of  .Superintendent  of  the  bureau  of  >ewer  lepair 
in  the  Oerv'irtr.ent  of  ublic  ..orks  and  that  tTohn  J.  Oasey,  occupy- 
ing the  exempt  position  of  ;ity  Engineer  in  the  sc       rt?'ent, 
was  appointed  to  the  position  and,  after  appointment,  was  granted, 
v/ith  the  approval  of  your  Commission,  an  indefinite  leave  of 
absence  from  the  sdid  position  of  superintendent  of  the  Bur  eau  of 
ewer  :iepair;  and  to  fill  the  vacancy  caused  by  the  leave  granted 
to  Mr*   Casey,  Stella   .   uheim,  the  nest  highest  eligible,  was 
appointed  to  the  position. 

You  ask  the  following  questions: 

"(a)  Al  to  whether  or  not  said  John  J.  -asey 
can  serve  his  probationary  period  in  the  civil  Service 
position  of  .  a  >erintendent ,  bureau  of  iewer  iepair, 
Glass  Q-*516,  in  the  hepartnent  of  public  »»orks,  while 
he  is  on  leave  of  absence  from  snid  position  and  occupy- 
ing the  exempt  position  of  City  Ba  pneer  in  the  j 
iiepartment  of  .uhlic  orks? 

M (B)  If  your  answer  to  query  (\)  is  yes,  is  it 
permissible  to  appoint  the  above  v.enti 
."uheim  to  said  position       erintendent,  Bureau 
of  iewer  lie  pair,  Uasa  0-2il6,  as  a  permanent  position, 
and  for  him  to  serve  his  probati  ;<iary  period  therein, 
while,  et  the  sane  ti  ;,    id  John  J.  ^asey  is  ^Iso 
serving  his  px*obationery  period  in  osition?" 
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[NX  ON 

Question  One  -  Under  the  provisions  of  actio-  148 
of  our  present  .'barker,  an  appointment  to  ■  posl  ion  a<;c    red 
permanent  by  the  Commission  shnll  be  on  probation  for  the  period 
of  six  months.   It  is  a  well  settled  principle  of  civil  service 

:.  the  purpose  of  a  ionary  period  is  to  permit  the  appoint- 
ing power*  to asoftrta  in  the  fitness  of  the  appointee  to  the  position 
to  which  he  may  have  been  appointed. 

v.  LIMAH  (Court  of  ^ppeal,M.Y.) 
52   M.S.  132. 

In  this  case  the  Court  said: 

hen  the  relator  was  appointed,  one  of  the  rules 
established  by  the  civil  service  commission  was  as 
follows:   *TCvery  original  appointment  or  employment 
in  the  civil  service  shall  be  for  a  orobat ionary  terra 
of  three  months,  at  the  end  of  which  tire,  if  the  con- 
duct and  capacity  of  the  person  anointed  or  employed 
shall  have  been  founo  satisfactory,  the  probationer 
shall  be  absolutely  appointed  or  employed,  but  other- 
wise his  appointment  shall  cease.'    It  is  manifest 
that  the  purpose  of  t'e  statute  and  rule  relating 
to  probationary  appointments  was  to  enable  the  appoint- 
ing officer  to  ascertain  and  correct  any  error  or  mis- 
take of  himself  or  of  the  civil  service  comnisrion 
arising  from  the  Inefficiency  of  a  candidate  certified 
as  eligible,  where  he  might  prove  Incompetent  to  dis- 
charge the  duties  of  the  place  to  which  he  was  appointed." 

•ueh  being  the  purpose  of  the  probatio;iary  neriod  there 
c^n  be  no  valid  reason  why  it  cannot  be  considered  served  while 
the  appointee  is  occupying  a  higher  position  in  the  same  depart- 
ment.   It  is  to  be  presumed  that  the  higher  position  car -i as 
with  it  more  exacting  duties,  ants  If  the  eppointee  proves  himself 
qualified  to  perform  the  je  duties  it  would  follow  th?  t  he  is 
uelified  to  perform  those  of  tho  lower  position. 

This  is  doubly  true  when  the  occupant  of  tho  higher 
position  has  to  any  extent  supervision  over  the  lower  one, 
he  has  in  the  instant  case,    s  Ion-;  as  the  two  oositions  are 
in  the  same  depart- ent  the  appointing  power  has  the  same  opport- 
unity to  Judge  of  the  habits  and  ability  of  the  appointee  a3  it 
would  were  he  occupying  the  subordinate  Position. 

I  am  therefore  of  the  opinion  that  although  r.  .asey 
has  been  granted  a  leave  of  absence  from  the  position  of  uper- 


•:^ed   si 


-3- 


intendent  of  ;ewer  epair  ho  may  serve  his  probationary  period 
for  that  position  while  serving  in  the  position  of  Jity  Engineer. 

uestioa  vjo  -  leet  on  140  above  mentioned  also  provides 
that:    "From  the  requisition  of  the  appointing  officer  or  other- 
wise tne  Jommission  shall  determine  whether  the  position  is,  in 
character,  temporary,  seasonable  or  permanent,  etc." 

Therefore  you  may  take  the  at  te:  ent  of  the  appointing 
officer  on  the  subject  or  you  may  make  such  independent  investiga- 
tion as  may  enable  you  to  determine  the  character  of  the  position. 
The  fact  that  aone  one  else  is  serving  his  probation  for  the  same 
position  while  the  appointee  is  on  leave  of  absence  from  said 
position  and  occupying;  a  hi.;  or  one  does  not,  in  my  opinion,  enter 
into  the  question  to  any  greater  extent  than  if  the  foruier  oeeupant 
of  the  position  had  already  served  his  probation  therein  and  then 
had  been  granted  a  leave  of  aosence. 

Che  question  for  you  to  determine  in  this  regard  is 
whether  there  is  a  possibility  of  the  indefinite  leave  granted 
to        ay  lasting  for  a  period  of  six  months.    If  you  find 
that  there  is,  they  you  any  fill  the  vacated  position  as  a  per- 
manent one.   In  the  instant  cp.ee  the  position  is  set  up  in  nJae 

fiance  as  permanent;  tht  is,  the  appropriation  for 
its  maintenance  has  b^en  made  for  the  current  year,  in  the  3ame 
manner  BJt  it  has  b  previous  years.   Therefore 

the  main  quenti^n  tc  determine  is  M  to  the  length  of  "r.  Jssey's 
le-  ve.    s  far  as  the  record  shows,  it  is  indefinite.   It  may 
lest  for  a  month  or  for  many  years.   'iliis  being  the  case,  it 
appears  to  me  that  no  harm  can  co;e  to  either  of  the  interested 
parties  if  the  position  is  filled  as  a  permanent  one.   If  it 
1  sts  for  six  m  nths  r.  uheln  will  have  served  his  probationary 
iod.   If  it  does  not,  and  'r.  Casey* s  leave  being  terminated, 
he  will  then  be  entitled  to  occupy  it.   But  aa  the  lfsve  is 
indefinite  it  ap^e^rs  t   a  tola  t   -.   uheim  should  be  given 
the  right  to  serve  his  probation  to  the  end  that  if  the  position 
really  ripens  into  a  permanent  one  he  may  continue  to  occupy  it. 

Very  truly  you   , 


CITY 


To  the  - 

Civil  Service        ion 

Copies  to  - 

ctor  of   ■ ubllc     orks, 
;ity  Engineer* 
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intendent  of  ewer  epalr  he  /nay  serve  his  probationary  period 
for  that  position  while  serving  in  the  position  of  Slty  "ngineer. 

uestion  wo  -  :ecton  148  above  nentioned  also  provides 
that:    "From  the  requisition  of  the  appointing  officer  or  other- 
wise the  Jocunission  shall  determine  whether  the  position  is,  in 
character,  temporary,  seasonable  or  permanent,  etc." 

Therefore  you  may  take  the  st^te^ent  of  the  appointing 
officer  on  the  subject  or  you  may  make  such  independent  investiga- 
tion as  may  enable  you  to  determine  the  character  of  the  position. 
The  fact  that  some  one  else  is  serving  his  probation  for  the  m 
position  while  the  appointee  is  on  leave  of  absence  from  said 
position  and  occupying  a  hi*;:.er  one  does  not,  in  my  opinion,  enter 
into  the  question  to  any  greater  extent  than  if  the  former  oeeupant 
of  the  position  had  already  served  his  probation  therein  and  then 
had  been  granted  a  leave  of  absence. 

The  question  for  you  to  determine  in  this  regard  is 
whether  there  is  a  possibility  of  the  indefinite  leave  granted 
to  \r.  ,esey  lasting  for  e  period  of  six  months.    If  you  find 
that  there  i3,  they  you  any  fill  the  vacated  position  as  a  per- 
manent one.   In  the  instant  east  the  position  is  set  up  in  fclie 

■ry  Ordinance  as  paraa&aht;   that  is,  the  appropriation  for 
its  maintenance  has  been  made  for  the  current  year,  in  the  aame 
manner  --s  it  has  boon  made  f<       previous  3/ears.   Therefore 
the  main  quest iod  tc  determine  is  M  to  the  length  of  r.  Jessy's 
le-  ve.    s  far  as  the  record  shows,  it  is  indefinite.   It  may 
last  for  a  month  or  for  many  years.   'i-'his  being  the  case,  it 
appears  to  me  that  no  harm  can  co-ie  to  either  of  the  interested 
parties  if  the  position  is  filled  as  a  permanent  one.   If  it 
1  sts  for  six  months        eiv,   will  have  served  his  probationary 

iod.   If  it  does  not,  and   r.  lasoy's  leave  being  terminated, 
he  will  then  be  entitled  to  occupy  it.   3ut  as  the  lreve  is 
indefinite  it  appear!  t   e  th  t   .   uheim  should  be  given 
the  right  to  serve  his  probation  to  the  end  that  if  t>e  position 
really  ripens  into  a  pei*manent  one  he  may  continue  to  occupy  it. 

Very  truly  yon   , 


I 


To  the  - 

Civil    >ervlce    ^omission 

Copies   to   - 

ctor  of  i  ublic     orks, 
;ity    . -.    5    eer. 
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July  31,  1935. 


JUBJ^CT:   Interpretation  of  Opacifications 

with  regard  to  Change i      It-nations 
-  Srannan  Street  Sewer  Construction. 


Dear  Sirs: 

This  office  is  in  receipt  of  your  request  for  an  opinion 
as  follows: 

"The  Department  of  Public  Works  has  become  involved 
in  a  difficulty  With  fche  contracting  firm  of  KaeDonald  & 

Kahn  Co.  Ltd.  with  respect  to  certain  is  ana*  altera- 
tions in  sewer  work  on  Brannan  Street.  The  contraot  and 
specifications  aro  handed  you  for  examination. 

"Spocial  Specifications  (18790)  called  for  the  relining 
of  the  existing  tunnel  -with  o  ncretc  at  a  stipulated  price 
per  cubic  yard.   it      68  of  said  "pedal  Specifications, 
the  duty  is  imposed  upon  the  eontraetor  to  'remove  such 
portions  of  the  existing  sewer  and  make  such  excavation 
as  will  be  necessary  to  permit  the  construction  of  the  new 
sewer  of  the  minimum  section  shown  on  the  alans'.   After 
the  concretin;;  had  been  completed!  on  the  invert,  the  con- 
tractor wa3  directed  to  discontinue  concreting  of  the 
inner  surface  of  the  tunnel  as  originally  contemplated 
and  to  proceed  merely  to  gimnite  the  remaining  surface. 
Such  change  in  the  contract  was  ordered  by  the  City  Engineer, 
pursuant  to  his  view  of  Section  286  of  Standard  Specifica- 
tions, which  Section  permits  'alterations'.   Under  protest 
the  contractor  acquiesced  in  the  orders  of  the  ^ity  Engineer 
and  abandoned  the  originally  contemplated  method  of  construc- 
tion. 

"It  is  the  contention  of  the  contractor  that  by  the 
aforementioned  change  the  City  was  guilty  of  a  breach  of 
contract  and  that  the  contractor  is  now,  therefore,  entitled 
to  damages  for  si  ch  breach. 

"It  should  be  noted  that  compensation  to  the  contractor 
was  at  a  particular  rata  per  unit  of  installation,  oven 
though  various  duties  had  to  be  performed  by  the  contractor 
in  preparing  the  existing  tunnel  for  the  work  to  be  done. 
No  specific  compensation  was  agreed  to  for  the  work  called 
for  at  page  88  of  the  Special  specifications. 

"Is  the  contractor  right?" 


OPINION 

In  addition  to  the  receipt  of  the  foregoing  request,  I 
have  conferred  with  the  City  Engineers  Office  and  with  counsel 
for  ;  aoDonald  k   Kahn  Co.  Ltd.  in  order  to  obtain  all  possible 
views  of  this  situation. 

t  the  outset  I  might  state  that  it  is  obvious  that  the 
price  per  unit  agreed  to  necessarily  contemplated  a  completion  of 
the  job  in  substantial  accordance  with  the  original  specif ioat ions. 
As  indicated  in  the  request,  the  City  Engineer,  in  making  the 
change,  purported  to  rely  upon  section  286  of  the  standard  3peeifi- 
oations.   The  first  paragraph  of  that  Section  reads  as  follows: 

"The  Board  of  Public  .«orks,  by  resolution,  may 
order  alterations  in  the  amount  or  dimensions  of  all 
or  any  part  of  the  work  herein  contemplated  either 
before  or  after  the  commencement  of  the  work  *  *  *." 

The  courts  of  this  country  have,  on  several  occasions, 
found  it  necessary  to  construe  the  scope  of  similar  reserved  powers 
to  elter  and  modify  plans  and  specifications.       Supreme  Court 
of  Illinois  in  the  case  of  COUNTY  OF  COOK  v.  EABM3,  108  ill.  151, 
oon.-;trued  the  meaning  of  "changes,  additions  and  alterations". 
The  oourt  there  said,  at  page  159: 

"The  terms  stated  in  the  writing  were,  we  think, 
the  controlling  inducement  to  the  contract,  and  the 
•changes,  additions  and  alterations'  therein  provided 
for  must  have  oeen   contemplated  and  intended  to  be 
but  such  as  were  incidental  to  the  complete  execution 
of  the  work  as  described  in  the  plans  and  specifica- 
tions, *  r  *.    ,ve  think  any  material  departure  from 
the  plans  and  specifications  with  reference  to  which 
the  contract  was  made,  which  resulted  in  a  new  and 
substantially  different  undertaking,  cannot  be  re- 
garded as  within  the  meaning  of  this  language.    ,e 
think  it  was  only  intended  to  describe  and  provide 
against  those  ordinary  and  comparatively  unimportant 
departures  from  the  details  in  the  plans  and  specifi- 
cations which,  during  the  progress  of  the  work,  might 
become  necessary,  or  at  least  convenient,  to  effectually 
complete  the  work  alttis  contemplated  by  the  plans 
and  specifications  it  should  be  completed,  and  which 
could  not,  at  the  date  of  making  the  contract,  have 
been  certainly  anticipated,  and  therefore  provided 
against.    e  cannot  admit  that  a  party  entering  into  a 
contract  to  do  a  given  work  at  stipulated  prices,  can, 
by  the  use  of  these  words  in  the  written  contract,  be 
made  to  do  a  different  and  more  expensive  work  at  prives 
to  be  named  altogether,  or  in  large  part,  by  the  architect 
of  the  other  party." 
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In  another  connection,  the  Appellate  division  of  the 
Supreme  Court  of  .iew  York  had  occasion,  in  BRILL  v.       , 
125  :\r.Y.:5upp.  0o5,  to  define  alterations  as  a  change  in  form 
or  state  whiuh  does  not  affedt  the  identity  of  the  subject; 
and  as  steed  by  the  Mew  York  supreme  Court  in    I    v.   I    , 
195  jI.Y.  u?p.  333,  at  page  334:    "Alteration  and  modification 
are  not  synonymous  with  substitution." 

In  determining  the  scope  of  the  alteration  paragraphs 
of  the  standard  specifications,  consideration  must  be  given  to 
two  oardinal  rules  of  construction.    ks  was  stated  by  the  .uoreme 

ourt  of  Cal  if  or  ia  in  HDHT  v.  UNITED  BANK  Sc  T         NY,  210 
Gal.  108,  at  page  115: 

"It  is  a  primary  rule  of  interpretation  that 
contracts  must  be  construedas  a  whole,  that  is, 
from  their  four  corners,  and  the  intention  of  the 
parties  is  to  be  oollected  from  the  entire  instrument 
id  not  detached  portions  thereof,  it  being  necessary 
to  consider  all  the  parts  to  determine  the  meaning  of 
any  particular  part  as  well  as  of  the  whole." 

See  also:  TBRHSH  v.  COOK,  117  Cal.App.  399,  at  402. 

Aa  equally  well-known  canon  of  construction  is  tut 
noted  by  the  oourt  in  3T1IH  v.   RCHIBALD,  151  5*1.  220,  at  page  223: 

"It  is  a  well  settled  principal  applicable  to  the 
c  nstruction  of  contracts  that  where  one  construction 
would  make  the  contract  unreasonable,  unfair  or  un- 
usual and  extraordinary  and  another  equally  consistent 
with  the  language  would  make  it  reasonable,  fair  and 
just,  that  the  latter  construction  must  be  adopted." 

It  should  be  noted  also  that  the  contractor  was  required 
to  perform  the  gunnito  work  under  Force  account. 

Having  in  mind  all  the  circumstances  here  present,  it 
is  my  opinion  that  MacDonald  1  Kahn  Co.  Ltd.  is  entitled  to  damages 
in  the  arount  of  the  profits  which  would  have  been  realized  had  the 
contract  been  corpleted  as  originally  contemplated.     I  stipula- 
tion in  ection  286  of  the  standard  Jpecifications  against  allowances 
for  anticipated  profits  in  no  way  mitigates  against  this  conclusion. 
That  provision,  ccmin..;  as  it  does  immediately  after  the  reference 
to  "alterations",  is  not  applicable  where  the  changes  I'Bde  are  so 
material  aa  to  be  outside  the  scope  of  the  alteration  provisions. 

I  call  your  attention  to  the  language  of  the  court  in 
COUI"       !00K  v.  fi     ,  Bttpr*,  at  page  159,  which  seems  to  be 
apropos  to  the  present  situation: 

"Obviously,  under  a  contract  t   construct  a  framed 
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building  at  stipulated  prices,  a  party  could  not  be 
r  ■  i aired  to  construct  a  at  ne  or  brick  building,  at 
prices  to  be  fixed  by  the  architect  of  the  other  oarty, 
by  the  use  of  these  words  in  the  contract.   Hfor  c  uld 
a  party,  by  virtue  thereof,  contracting  to  build  a 
small  and  inferior  brick  or  stone  building,  be  required 
to  construct  a  lar:-e  end  superior  stone  or  brick  build- 
ing.  The  mere  combination  of  proportions  and  quantities, 
even  of  materials  of  the  same  class  or  grade,  may  be  so 
different  in  different  buildings  of  the  same  dimensi -,  s, 
that  a  party  would  not  make  the  same  bid,  or  be  able, 
without  financial  loss,  to  construct  them  all  for  the 
same  price." 

The  correctness  of  ray  conclusions  to  the  effect  that  the 
contractor  is  entitled  to  damages  is  borne  out  by  the  above  quota- 
tion. 


Respectfully  submitted, 


CITY       ,  . 


To  the  - 

Department  of  .  ublic  /orks 


#3 
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August  5,  19:65. 

.SUBJECT:  Misleading  advertising  of  Food  Products. 

Dear  ir: 

Replying  to  your  request  of  July  24th  for  an  opinion  in 
regard  to  the  validity  of  Executive  Order  Uo.    107,  issued  by  your 
Department  on  arch  29th,  1955,  relating  to  labeling  bakery  pro- 
ducts in  suoh  ruanner  ea   to  indicate  that  the  products  posness 
laxative  qualities,  and  also  requesting  an  opinion  in  regard  to 
similar  advertisement >  in  newspapers  and  on  bill-boards,  pleese 
be  advised  fcs  follows: 

o?m ..: 

If  the  statements  on  the  label,  wrap  er  or  container 
are  false  in  fact  the  propriety  «nd  validity  of  xecutive  order 
No.  107  cannot  ue  questioned.    uch  misbranding  is  definitely 
and  expressly  prohibited  both  by  irdinance  Ho.  1426  (liev,  eries) 
of  the  City  and  County  of  an  Francisco  and  by  the  Pure  Food  and 
rug  cts  of  the  ttate  of  California. 

False  advertising  of  curative  or  laxative  properties 
of  food  products  in  newspapers  or  on  bill-boards  constitutes  an 
offense  distinct  from  the  misbranding  of  such  ppodue  ts  and  the 
offender  comes  within  the  inhibitions  of  ,ection  654a  of  the 
Penal  Code  and  of  Aot  6753,  page  3802,  of  the  Ceneral  Laws  of 
the  tate  of  California  (1931)  relating  to  misleading  advertisements. 

s  the  question  presented  in  regard  to  newspaper  and 
bill-board  advertising  relates  to  penal  offenses,  we  would  suggest 
that  the  natter  be  referrsd  to  our  Dtatrlet  attorney.   ie  are 
informed  that  he  has  a  deputy  detailed  to  this  special  branch 
of  the  law. 

espectfully  yours, 

__  ,     ^_ 


To  the   - 
irector  of   Public  Health. 
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August    14,    1935. 


J'.CT:      The  word   "child*   as  used   in  the 
Constitution  and   By-Laws  of 

;ws  end   orphans   kid  Association 
of  the    tea  Francisco  Fire    jepertment, 
does  not    include  grandchild. 

Dear  Cirs: 

Your  request  for  an  opinion  as  to  whether  the  word  child 
includes  grandchild  under  the  pr ovisio.s  of  your  constitution  and 
by-laws  has  received  our  consideration  and  in  particular  as  applied 
to  the  grandchildren  named  as  his  beneficiaries  by  the  late  Thomas 
ldowney. 

OPINIO?-!. 

The  law  holds  uniformly  that,  unless  a  particular  instru- 
ments works  an  exception  thereto,  the  word  "child"  does  not  include 
a  grandchild. 

In  S.'JTATE  OF  WBLL1  Y,  39  Cal.  529,  at  page  531,  the 

Court  says: 

"There  is  no  doubt  that  in  the  popular  understanding 
the  word  "children"  does  not  include  grandchildren,  but 
is  confined  to  the  descendants  in  the  first  degree  -  the 
immediate  offspring;  and  it  may  generally  be  said,  too, 
tht  the  construction  put  upon  this  word  by  law  accords 
with  its  popular  signification." 

In        3?  SILLS  ON,  171  Gal.  449,  the  Court,  on  >age 
455,  states: 

"The  particular  point  involved  in  this  interpreta- 
tion of  the  will  is  t'e  question  whether  the  word  "children", 
as  used  in  these  clauses,  can  be  construed  to  include 
grandchildren.   The  court  below  held  that  the  word 
"ohildren"  whs  to  be  taken  in  its  ordinary  sense,  and 
inlcuded  only  the  sons  and  daughters  of  the  brothers  and 
sisters  and  that  it  did  not  include  grandchildren." 

and,  on  yage   457,  in  sustaining  the  lower  court  in  its  interpreta- 
tion, further  states: 

"There  is  nothing  in  the  context  of  this  will  which 
throws  doubt  upon  the  meaning  of  the  word  'children"  as 


-»- 


used  in  the  residuary  clauses,  nothing  to  s  ggest  tip  t 

it  wg .  not  used  in  the  ordinary  sense  to  describe  t 

i   ediate  offspring  of  the  brotaers  and  sisters  named." 

To  the  same  effect  is  the  holding  in  POOL  v.  3ET.T     , 
183  H.Y.  194,  76  V.|«  157  and  cited  and  o noted  in  IN 

"?3,  180  >ae.  882;  106  ash.  578,  on  page  886,  as  follows: 

"Nothing  is  better  settled  in  the  law  of  wills 
than  that  the  terra  'children'  does  not  include  gra ad- 
children  or  wore  remote  descendants,  unless  there  is 
something  in  the  will  to  show  that  the  v-ord  was  used  in 
a  broader  sense.   Sale  is  not  based  on  hixy   technical 
rule  of  law;   on  the  contrary,  it  is  founded  on  tho 
ordinary  waning  of  the  w  rd  and  the  {xreeuBption  that  the 
testator  has  used  the  term  in  its  ord  i  <ary  sense." 

Although  the  term  "child"  may  be  used,  et  times,  in  a 
broad  sense  to  effect  a  testator's  intent,  the  courts  r.rust  a;ply 
the  stringent  £ nd  restricted  rule  of  interpretation  in  capes  sim- 
ilar to  the  one  submitted.    One  of  the  basic  reasons  for  such 
interpretation  is  that  both  the  organization  and  the  member  are 
bound  by  the  constitution  and  by-laws  of  the  organization  and 
neither,  nor  both,  ean  alter  the  fundamental  laws  of  the  organiza- 
tion. 

jou^msymsi       ■  mmv.   a 

v.  BBI3T0L,  17  Oal.App.  576; 
QM  ■■':     Q  ▼.  BOT1EK,  217  Oal.  467. 

In  JGUn.  '  kBsm*   v.      ,)L   (supra),  at  page 

577,  the  Court  states: 

"Organizations  like  the  plaintiff  are  generally  created 
and  instituted  for  the  aid  and  relief  of  the  families  of 
deceased  members,  and  usually  their  laws  provide  that  the 
beneficiary  of  the  fund  must  be  a  relative,  and  dependent 
on  the  deceased  member,  and  that  the  appointee  must  be  one 
of  that  class.    ( Caldwell  v.  Grand  Lo dge ,  148  Col .  195, 
(113   ..  k«B»B.  219,  82  rae.  781,  2  L.n.*.,  S«  .,  653); 
3&.       .  icy.  of  Law,  1042;  29  jyc.  111.)      re  tan 
class  of  persons  to  whom  the  benefits  ahall  be  paid  is 
prescribed  by  the  society,  neither  tho  society  nor  the 
member,  nor  both,  can  divert  the  fund  from  that  class, 
and  the  designation  of  an  ineligible  per.on  is  ordinarily 
void  or  ineffectual." 

On  page  579,  the  Jourt  concludes  it 3  opinion  as  follows: 

"Here  the  naming  of  as  ineligible  person  is  equiva- 
lent to  the  failure  to  designate  anyone,  and  the  mother, 
being  an  heir,  must  prevail." 


."»■•    laoti 
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In  GINSBERG  v.  BUTLSR,  (supra),  on  ;;a^e  470,  the  Court 


"The  T\  C  any  claimant  In  a  benefit  certificate 

issued  by  a  fraternal  be  lef  it  society,  or  the  proceeds 
thereof,  are  to  be  d4t«rnln«4  bj  I  co  aideratlon  of  the 
provisl  is  f  the  certificate,  the  by-laws  of  the  society, 
and  the  rrovlsions  of  the  statute  under  which  the  society 
is  organized,  which  together  constitute  the  contract 
between  the  society  and  the  insured  member." 

The  foregoing  state- ent  is  followed  by  the  citation  f 
numerous  cases  to  the  sa re  effect.    n  9*8*   471,  the  Court,  nuoting 
fro  rum,   182  Iowa  515,  cited  and  followed  in 

v.  ,  52  :al.A[)p.  581,  st-tes  as  follows: 

"The  requirements  of  the  statute  as  to  eligibility 
of  beneficiaries  cannot  be  waived  by  action  of  the  soeiety, 
or  member,  or  both.    I  e  lottfttftgt  of  the   unrerne  Court  of 
Iowa  in  bush  v.  o_dern  .oodnen,  sunra,  cited  ond  followed 
In  iennei't  v.   •  dern  .oodmen,  supra  t  is  so  opposite  t1  *  t 
we  quote  therefrom: 

'It  is  almost  the  universal  holding  that  a  society 
of  this  kind  can  waive  t.,e  enforcement  of  a  requirement 
embodied  in  the  by-laws,  but  it  is  elementary  that  a  cor- 
poration such  as  this  has  no  power  to  create  ■  fund  for 
persons  other  than  the  class  specified  in  the  law  author- 
izing its  organization  1st  <  5aintenence;   end,  -ts  the  cor- 
poration has  no  'authority  to  create  a  fund  for  •  ny  other 
purpose,  a  member  cennot  direct  thst  the  fund  be  pail  to 
a  person  outside  of  sueh  clns3.'    (oush  v.   odern  Coodraen, 
supra . ) 

From  tie  principles  of  law  hereinbefore  set  forth  we  are 
of  the  opinion  thst  the  word  "child"  as  used  in  the  constitution 
end  by-lews  of  your  organization  cannot  be  interpreted  to  temm 

^rendchild. 

Therefore  it  follows  that  the  designation  of  his  grand- 
children by  Thimini  uldowney,  as  his  beneficiaries,  was  a  void 
and  ineffectual  act  as  ection  1  of  \rticle  IV  of  your  constitu- 
tion provides: 

"  *  *  *  and  provided  that  if  said  M      as  a  wife, 
c  lid  or  children,  or  ~ot  er,  then  one  or  more  of  said 
relatives  must  be  designated  and  no  one  else." 

ectioi  I  of  said  Article  IV,  provides  as  follows: 

"If  no  perion  Stall   ve  been  so  designated  by  the 
deceased,  his  widow  shall  receive  such  sun  of  money.' 


-4- 


By  reason  of  the  :enerrl   law  and  the  specific  provisions 
of  your  constitution  -r.d  by-lews,  we  o      i  that  <    6t   f  Phontss 
uldowney  having  been  void,  he  died  without  a  designated  beneficiary. 
Therefore,  under  I  2   of  your  constitution, 

his  widow  is  entitlod  to  receive  the  total  benefit. 


iespeetfuliy  submitted, 


:ity    t 


ro  - 

jws  and   orphans  ..id  .ssooiat ion, 
:an  Francisco  L;'ire    ,e/>  art  went, 
ire   Gorranissioaers'    Office, 
;ity  HaLl« 
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August  20,  1935 


SJBJKCT:   director  of  Public  Health  has  no 

authority  to  Issue  Executive  order j 
xpresslon  "Avoid  constipation  - 
The  Natural  Say"  on  label  of  bread 
valid. 

Dear  Sir: 

Your  comimxnlcatlon  of  the  twenty-fourth  ultimo  setting 
forth  the  history  of  the  dispute  between  your  office  and  the 
::arvel  bakery  of  Oakland,  California,  concerning  the  legality  of 
the  advertising  pursued  by  the  latter  in  advancing  the  sale  of  a 
certain  kind  of  bread,  particularly  in  the  face  of  an  Executive 
Order  Issued  by  you,  concludes  with  a  request  for  my  opinion 
"as  to  the  validity  of  the  executive  order,  insofar  as  it  affects 
bill-board  and  newspaper  advertising." 

Counsel  representing  the  Marvel  Bakery  now  presents 
for  ray  consideration  a  similar  review  of  the  facts  surrounding 
this  argument  existing  between  the  interested  parties,  but  extends 
the  field  of  inquiry  by  questioning  the  validity  of  the  Executive 
Order  as  to  a  control  over  any  phase  of  advertising  now  used  by 
the  manufacture  of  this  commodity.  Further,  it  is  suggested  that 
I  pass  also  upon  "the  validity  of  the  label"  in  whleh  the  product 
is  offered  for  sale  to  the  consuming  public. 

It  at  once  becomes  apparent  that  the  disagreement  on 
the  subject  matter  precipitates  an  inquiry  Into  the  proposition 
whether  there  is  any  warrant  In  law  for  the  exercise  by  your  office 
of  a  promulgation  of  orders  having  the  effect  and  operation  of  an 
ordinance  or  statute. 

Hearing  in  mind  the  respective  positions  of  the  parties, 
it  is  obvious  that  a  finality  cannot  be  assigned  to  the  matter 
unless  I  render  an  opinion  goln.?  to  the  very  fundamentals  of  the 
authority  of  your  directorship  in  the  epartment  of  Health  to  issue 
the  regulations  now  questioned. 

0PIM0H 


In  order  to  determine  t'no  basic  authority  of  your  office 
recourse  must  be  had  to  the  terns  of  our  existing  charter.   Section 
61  of  that  Instrument  states  that  "the  director  of  public  health 
shall  have  and  continue  the  powers  and  duties  of  the  health  officer 
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and  the  board  of  health" ,  which  means  an  Incorporation  in  your 
body,  by  reference,  of  those  particularly  expressed  powers  and 
duties  set  out  in  the  charter  recently  superseded  by  the  present 
organic  law. 

The  repository  of  the  foregoing  is  Article  X  of  the 
municipal  charter  of  1899,  and  specifically  sections  3  and  4  of 
that  division  are  the  .easure  and  limitations  of  the  powers  and 
duties  Inherited  by  you.  In  other  words,  whatever  is  therein 
announced  must  be  the  extent  and  breadth  of  matters  and  subjects 
to  be  enjoyed  and  enforced  by  the  Director  of  Public  Health  oper- 
ating In  this  city  and  county  at  the  present  time, 

A  reading  of  the  aforesaid  provisions  clearly  established 
the  absence  of  any  expressed  authority  for  the  promulgation  of 
orders  having  the  efficacy  of  law.  An  analysts  of  the  same  Indi- 
cates a  similar  situation  because  of  the  direction  contained  In 
Section  4,  which  roads  that  "the  Board  shall  enforce  all  ordinances, 
rules  and  regulations  which  naay  be  adopted  by  the  Supervisors  for 
the  carrying  out  and  enforcement  of  a  good  sanitary  condition  in 
the  City  and  County;  for  the  protection  of  the  public  health;xxx" 

As  a  positive  pronouncement  against  the  right  of  your 
office  to  exercise  the  quasi-legislative  function  as  Is  now  under 
consideration,  the  closing  part  of  this  section  dictates  that  the 
Board  of  Health  "shall  from  time  to  time  submit  to  the  Supervisors 
a  draft  of  such  ordinances,  rtxlss  and  regulations  as  It  may  deem 
necessary  to  promote  the  objects  mentioned  in  this  section." 

It  therefore  appears  that  it  was  not  the  intention  of 
the  charter  frataers  that  the  Director  of  Public  Health  should  have 
unlimited  powers  In  the  issuance  of  so-called  executive  orders  in 
the  matter  of  the  protection  of  public  health,  but  rather  that  he 
should  issue  such  orders  only  when  authorized  to  do  so  by  ordinance 
of  the  -oard  of  Supervisors.  We  realize  that  there  is  a  line  of 
earlier  cases  which  frown  upon  the  delegation  of  power  by  a  legis- 
lative body  to  the  executive  or  administrative  branch  of  the  govern- 
ment, but  we  believe  that  the  trend  of  the  later  decisions  is  to 
permit  such  a  delegation  of  powers,  sometimes  in  the  matter  of  the 
enforcement  of  specific  rule  adopted  by  the  legislative  body  and 
again  to  enforce  generally  such  rule  as  in  the  discretion  of  the 
administrative  or  executive  branch  as  will  carry  out  the  general 
purposes  of  the  legislative  enactment. 

See  GAYLOHD  v.  CITY  OF  PASADENA  175  Jal.  433 

CARTK'R  v.  STEVHTS  et  al  211   al.  201 
In  re  eisberg  215  Gal.  624 
In  re  Vest  75  Cal.  App  591 
In  re  (JRA1IAM  93  Cal.  88 

The  cases  above  cited  deal  with  the  exercise  of  a  dis- 
cretion by  an  executive  in  enforcing  specific  regulations  adopted 
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by  the  legislative  branch  of  the  government . 

Recently  however,  the  courts  have  broadened  the  rule 
to  the  end  that  a  general  grant  of  power  by  the  legislative  body 
to  the  executive  for  the  purpose  of  regulating  a  specific  matter 
has  been  sustained,  especially  where  the  matter  regulated  is  one 
which  may  work  harm  to  the  general  public. 

8«|  QOT  I6*A  v.  CITY  OF  SAN  GABRIEL 

134  Gal.  App.  40 i 

In  the  instant  case  however,  we  have  not  been   directed 
to  any  ordinance  which  confers  upon  the  board  of  health  or  upon 
its  Director  of  Public  Health  the  authority  contended  for,  and  hence 
must  conclude  that  a  general  order  by  the  Director  is  ineffective. 

This  conclusion  was  recently  annunciated  by 
Judge  James  Oonlan  of  our  .Superior  Court  in  the  case  of  GEROUX  v. 

1,  which  dealt  with  the  use  of 
certain  meat  preservatives. 

therefore  we  oelieve  that  you  cannot  prevent  the  dis- 
tribution of  the  bread  in  question  by  an  executive  order 

Thus  we  are  brought  face  to  face  with  a  denial  of  authen- 
ticity to  your  Executive  Order  107  and  the  only  legal  efficiency 
it  possesses  must  be  predicated  upon  the  provisions  of  ordinance 
no.  14S6  {New  .eries).   The  said  oK'er  being  a  rather  generous 
paraphrase  of  Section  5,  of  the  referred  to  ordinance.  Its  validity 
must  be  measured  by  and  to  the  degree  it  coincides  with  the  pro- 
hibitions found  In  the  said  oi»d  l.nanoe  j   of  Itself  there  is  no 
legal  sanction  for  its  existence. 

Coming  now  to  the  validity  of  the  label,  the  determina- 
tion of  this  problem  is  entirely  dependent  upon  the  facts  of  the 
matter.   If  the  statement  found  thereon  is  one  which  does  not 
compare  to  the  true  situation  then  there  is  danger  of  punishment 
under  the  terras  of  ordinance  No.  1426  (New  Series) 

It  wo. Id  appear  to  me  tha-  the  expression  "Avoid 
Constipation  -  The  Natural  :ay"  is  of  such  a  generic  type  as  to 
fall  within  the  category  of  trade  exhorts t ton  or  invitation  rather 
th„n  a  positive  declaration  as  would  be  assigned  to  statonents 
such  as  "cure5'  or  "relieve"  constipation.   I  am  inclined  to  agree 
with  the  ruling  made  by  the  Attorney  General  on  this  phase  of  our 
inquiry. 

Trusting  the  foregoing  will  be  of  assistance  in  recon- 
ciling the  divergent  views  engendered  by  this  matter,  I  am, 

Respectfully, 
Director  of  Public  ealth.  CIlTf  AfTGRl'st.  ~ 


■  I    fWM 
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September  19,  1935* 

SJBJECTi  The  Necessity  of  Piling  a  Copy  of 
the  Inventory  and  Appraisement  in 
Estates  of  Decedents  under  Section 
600  of  the  Probate  Code. 

Dear  Sir* 

In  response  to  the  question  whether  the  filing  of  a  copy 
of  the  inventory  and  appraisement,  as  required  by  Section  600  of 
the  Probate  Code,  is  mandatory,  please  be  advised! 

OPINION 

The  amendment,  adopted  in  1935,  to  Section  600  of  the 
Probate  Code  inserts  therein  the  following  language,  to-wit: 

"together  with  a  copy  of  the  same,  which  copy 
shall  be  transmitted  by  said  clerk  to  the  county  assessor." 

Section  600,  insofar  as  it  relates  to  the  filing  of  the 
inventory  and  appraisement,  now  reads  as  follows! 

"the  executor  or  administrator  must  file  with  the 
clerk  of  the  court  an  Inventory  and  appraisement  of  the 
estate  of  the  decedent  which  has  come  to  his  possession 
or  Imowledce  together  with  a  copy  of  the  sacie  which  copy 
shall  oe  transmitted  by  said  clsrk  to  the  county  assessor. w 

In  our  opinion  the  word  ''must"  relatos  nut  only  fee  filing 
the  original,  but  also  to  filing  a  copy  of  tae  Inventory  and  appraise- 
ment. The  direction  is  specific  and  mandatory  and  leaves  no  doubt 
as  to  the  legislative  intent  to  impose  upon  the  executor  or  admini- 
strator the  duty  to  file  a  copy  with  the  original  Inventory  and 
appraisement. 

Because  of  the  mandatory  provisions  in  Section  600,  as 
amended,  the  clerk  of  the  court  should  refuse  to  receive  and  file 
the  original  Inventory  and  appraisement  unless  It  is  accompanied 
by  a  copy  of  the  same* 

Respectfully, 


CITY  AT'MNSf 


H.   I.  MuLCrt^VY, 
County  Clerk 
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September  16,1935. 


3UBJ  CT:  Appropriation  of  "unds  from  the 
Emergency  Reserve  Fund  to  the 
Grand  Jury  for  the  i  urpose  of 
Investigating  Police  Conditions 
in  San  Francisco. 


i ear  lr ; 


I  8JSD  in  receipt  of  your  request  for  an  opinion  of  v 
proposition  submitted  to  you  by  the  Grand  Jury  of  the  City  and 
County  of  Jan  Frnucisco  in  th   following  letter,  dated  September 
14,1935; 

"Pursuant  to  the  provisions  of  Jeetlon  79 
of  the  charter,  you  are  hereby  requested 
to  recommend  to  the  Board  of  3uperviEors 
en  appropriation  in  tho  amount  of  twenty- 
five  thousand  dollars  from  the  mergency 
Reserve  Fund  for  the  iminterrupted  opera- 
tion of  the  Grand  Jury,  for  the  purpose 
of  an  Investigation  of  the  charges  agai  nst 
Police  officer*." 

The  matter  submitted  has  been  passed  on  by  both  the  i  istrict 
Court  of  -.ppeal  a.m  b  the  3upr«M  ;  ourt  of  the  .--:tata  of  Sell  ferula  in 
the  proceedings  entitled  "Woody  vs.  Peairs,  35  Cal.App.553"  and  in 
"Allen  vs.   eyney  1  Cal.(2d)  607.  In  both  cases  the  courts  held  that 
charges  incurred  by  a  grand  jury  for  the  purpose  of  eonducting  investi- 
gations are  not  proper  county  charges. 

The  case  of  Allen  vs.  i  syne, supra,  was  based  upon  a  petition 
for  a  writ  of  mandate  to  compel  the  Auditor  of  Los  Angeles  County  to 
approve  a  claim  for  services  rendered  by  an  investigator  employed 
by  the  grand  jury.  The  eourt  In  rendering  its  opinion  says,  of  page 
607: 

'  The  facts  are  undisputed,  and  the  only 
question  is  one  of  law,  whether  the  grand 
jury  has  the  power  to  employ  persons  to 
investigate  crime,  and  sake  the  compensa- 
tion of  the  investigators  a  c  ar  e  upon 
the  county." 

On  ;ages  608  and  609,  the  Court  in  arriving  at  its  conclusion 
that  the  claim  was  improper  states  the  law  as  follows: 
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"Frora  the   time  of   the   adoption  of   our   Jonsti tution  to 
the  present,    the    eocepted   practice  has   oeen   to  leave 
the  detection  of  ciime  in  the   hands  of   sheriff*  «r><l 
district  attorneys,   and  in  our  opinion  the    departure 
from  that  practice  finds  no   support   in  authority   or 
legislative    >olicy.     The  ferretinp  out  of   evidence  of 
crime  is  a  statutory  duty  expressly  imposed  upon  certain 
officers,   havin,     the   equipment  and   qualified  p? rsonnel 
to  perform  it.      This   oelng   so,    there   is  no  reason   to 
resort  to  the  very  vague   justification  of   'inherent' 
or  'implied*  powers.     The  existence  of  the  power  in 
other  competent  agencies   tends  to   negative  an  implied 
power  in  the  grand   jury,   which  is  obviously  not  equipped 
to  exercise  it.     The  grand  jury's  function  of    'investiga- 
ting'  »rime  may  be  rcedily  distinguished  from  detection. 

This  conclusion  i*>  reinforced  by  an  examination  of 
the   legislative  history  of  the  grand  jury  in     his  state, 
in  the  lif-ht  of  established  rules  of   statutory  construction. 
That  examination  reveals  a  practice  of  defining  and  delist- 
ing its  powers  in  relation  to   employment,  by  express  statu- 
tory grant.     In   the  statutes  of  1871-72,   page   540,   is  f  und 
an  express  grant  of  power  to  the   grand  jury  to  employ  and 
compensate  interpreters;   in  1880,   Penal   Code  section  928 
first   authorized   the  em-  loyment   of  auditors;   in  1897, 
section  925  of   said   code  was  a  -ended  to  provide  for  a  steno- 
graphic reporter  when  requested  by   the   aistrlct  attorney; 
and   in  1927,    section  925  was  amended  to  T>erniit  the  attorney- 
general,  upon  re< uest  by  the   grand   jury,    to   en  loy  special 
counsel  and  investigators.     It  seems  clear  fron  these  in- 
stances that   the   legislature   has  considered   the   employment 
of   persons  by  the  grand  jury  a  matter  to  be  governed  by 
statute.      In  none  of   these  cases  would   there  have   been  any 
necessity  for  a   grant  of   authority   if   there   existed   the  implied 
power  which  is  claimed  for  the  body  by  petitioner. 

There   seems   to   be   no  case  directly  in  point,   but   several 
expressions  in  the   decisions  support  the  views  above  stated. 
Uoody  v.   I-eairs,   35  Cal.App,553   (170  Pae«660)|     talttfl  Int. 

I  eteotive   ,. ■  um.     v.      oyle,   46  Kev.91    (208  1  ae.427,26A.L.R. 
600);    see     ession  &  Cohen,   The  Inquisitorial  Functions  of 
Grand  .uries,   41  Yule, L.J.   868.)    ■ 
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f«  are  of  the  opinion,  however,  that  while  the  money 
sought  may  not  be  appropriated  to  the  grand  jury,  it  may  be 
appropriated  to  the  District  Attorney  for  the  purposes  of  the 
investigation,  upon  his  request  and  your  approval  and  the  vote 
of  three- fourths  of  the  members  of  the  Board  of  Supervisors, 
as  required  by  Section  79  of  the  Charter,  provided  that  the 
same  is  found  necessary  for  the  immediate  necessary  preservation 
of  public  peace,  property,  health  or  safety,  or  for  making 
provision  for  the  uninterrupted  operation  of  any  city  and  county 
department  or  office,  as  required  by  section  16  of  the  Charter. 

Respectfully, 

City  Attorney 

To- 

TKS  MAYOR. 
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September  18,  1935. 


CUBJCCT:  In  3e:  Contract  for  Improvement 
of  streets  in  the  Crocker  Amazon 
Tract. 


Dear  Cir: 

I  have  your  coiumunication  reading  as  follows: 

"Under  date  of  November  13,  1928,  the  following 
Journal  resolution  was  adopted  by  the  Board  of  3uper- 
vi  sors : 

•RESOLUTION 

'  ,'hereas,  certain  streets  in  the  Crocker -Amazon, 
Forest  Hill  and  forest  Hill  .xtension  Tracts  have 
never  been  accepted  by  the  Jity  and  County  of  ;an 
Francisco,  and  as  a  consequence  thereof  no  repairs 
or  cleaning  can  be  done  by  the  Department  ofFublio 
Fortes;  now,  therefore,  be  it 

'Resolved,  that  this  Board  of  .'Supervisors  declare 
as  its  policy,  if  legal  swans  can  be  found,  the 
acceptance  of  these  streets,  and  that  the  Committee 
on  treets  and  Commercial  Development  be  authorized 
to  prepare,  in  conjunction  with  the  City  ttorney, 
the  necessary  legislation  to  legalize  the  acceptance 
of  said  streets;  and  be  it 

'Further  Cesolved,  That  as  soon  as  said  legislation 
is  prepared  and  adopted,  that  the  Board  of  Public 
.<orks  be  requested  to  recommend  tc  this  Board  that 
said  streets  be  accepted  by  the  City  and  County  of 
Can  Francisco . 

lotion. 

Supervisor  Gallagher  moved  adoption. 

Privilege  of  the  Floor. 

Assistant  City  Engineer  llealy  declared  that  the 
Board  of  Public  'Corks  did  not  recommend  the  accept- 
ance of  these  streets,  but  would  be  in  favor  of  the 
compromise  proposed  by  former  Supervisor  Harrelson 
that  the  property  owners  and  the  City  share  fifty 
fifty  the  expense  of  reconditioning  the  streets, 
whereupon  the  Board  of  -ublic  norks  would  recommend 
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acceptsnce. 

i  flaant . 

upe  rvisor  Colman,    seconded   by     upervisor  Uayden, 
moved  os   fin  amendment    that    -.soir.t  ant  ear 

Heely's  proposition  that   the  property  owners 
the   City  sh?re   fifty-fifty  the   exnanse  of  recon- 
ditioning street-.1,    in  the    Crocker- i-mazon  Tract   be 
accepted. 

andment   car    led    by  the  following  rote: 
Ayes  -     u  >e  rviBors    jidriano,    Colman,   i:evenner, 
Uayden,   -cr.heehy,   I  arks,    Jhaanoa,     tenton,   Todd, 
Toner  -  10. 
Roes  -    tamrvisora    ;:llagher,   : ent,     owers, 

■ovierl,      unr  -  5. 
Excused   frea    vet  inj   -  Supervisors      c   Jovern  -  1. 
Absent  -     .upervisors   P-easy,    Schmidt   -  2,    ■ 

/osejueut  to   the  passage  of  the  above   journal  resolu- 
tion by  the   Beari  of     upervisors  James  T.  Tobin,   one  of  our 
local   contractor;*,    i     ed  lately     roceeded  and  signed  up  by 
private  eontract  virtually  the  entire   Crocker   kraaaon  district. 
From  time   tc   time  application  was  made   to    the   'department  of 
Public    ,orks  for  permits  Qnd  as  money  beoar.ie  available   tc 
pay  the  City's  portion    (the    resolution  providing  the  expense 
was   to  be  borne   50y.'  by   the   City  and   50%  by  the   property 
u,  ners)   permits  were  given   to     r.    nobin,   work  was  performed 
and   the  streets  accepted. 

MAt   the  present  time   there  are   several  applications 
fraa  ./r.    .la   a--      .   Tobin  on   f :  le    in  this  office,    permits 
not  being  granted  for  the   reason  there  was  no  available 
money  for  the    City*s   porti*.  t. 

"In  the  annual  appropriation  ordinance   of  1035-36, 
page  55,   epp.    548.954.00,   there    is    set   up  an   item  recon- 
dition  streets   Crocker   iuaazon  Tract    (Tobin,    contractor) 
$6700.00. 

"Will  you  kindly  advise   the   director   of  Fuhlie    ;orks 
whether  or  not  we   can   issue   the  necessa-  its  to  I  r. 

Tobin  for  the    private  property  owae.-s*    portion  ftfiA  an  order 
for  work  covering  the   City's  portion.        Inasmuch  as   the 
work  involved   is  over  $1000.00  we  are  hesitant  about  follow- 
ing procedure  as  in  the   past.        I  might   atata  that  since 
the  adoption  of  the  new  charter   in  1933  orders   for  work   in 
the  amount   of    ?4526.00  were  apnroved  by  the    Controller. 
Therefore,   we  respectfully  re que at  your  opinion  as  to  whether 
or  not  we  can   follow  the   sa  ,e   procedure  as  followed   in 
August    1S33." 
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OPINION 

It  is  quite  true,  as  you  state  in  your  letter,  that 
Section  95  of  the  Charter  provides  that  where  the  contraot  exceeds 
the  sum  of  $1,000.00,  a  contract  can  only  be  entered  into  after 
competitive  bidding.   However,  this  provision  applies  only  to 
contracts  which  are  actually  entered  into  subsequent  to  the  effective 
date  of  the  present  charter. 

section  2  of  the  Charter  provides: 

"All  ordinances  or  resolutions  in  force  at  the  time 
this  charter  takes  effect  and  not  inconsi stent  therewith 
shall  continue  in  force  until  amended  or  repealed.   All 
public  improvements  or  other  proceedings  legally  authorized 
under  the  charter  superseded  by  this  charter  shall  be 
carried  to  completion  under  previously  existing  laws  or 
under  this  charter." 

It  would  appear  to  me  that  the  proceedings  taken  by  the 
Board  of  supervisors  prior  to  the  adoption  of  the  present  charter 
and  which  are  set  forth  in  your  communication,  would  indicate  that 
a  contract  was  really  entered  into  between  the  property  owners  of 
the  Crocker  Amazon  Tract  and  the  City  that  the  public  streets  in 
this  .;.ruct  woxild  be  reconditioned,  the  property  owners  to  pay  one- 
half  of  the  cost  thereof  and  the  City  to  pay  the  remaining  one- 
half  thereof. 

In  other  words,  if  the  '^ity,  by  motion  or  resolution  of 
the  Board  of  supervisors,  agreed  to  such  a  proceeding  and  the 
property  owners  proceeded  to  carry  out  their  portion  of  the  agree- 
ment, the  ^ity  would  be  bound  to  perform  its  part  of  the  bargain. 
That  such  was  the  intention  is  indicated  by  the  fact  that, from 
time  to  time,  the  City  has  made  appropriations  to  meet  its  portion 
of  the  obligation  and  in  the  current  year's  appropriation  ordinance 
I  find  Item  .No.  548.954.00  for  6,700.00  for  reco  ditioning  streets 
Crocker  A mazon  Tract,  Tobin  contraot. 

It  is  therefore  apparent  that  even  as  late  as  the  current 
year  it  has  been  the  intention  of  the  3oard  of  upervisors  to  abide 
by  the  agreement  made  in  1928.   This  being  the  case  it  would  appear 
to  me  that  it  would  be  practically  impossible  to  call  for  bids  for 
the  doing  of  this  work  as  it  would  be  extremely  difficult  to  say 
which  particular  portion  of  the  work  should  be  done  by  the  property 
owners  and  which  particular  portion  should  be  done  by  the  Jity, 
and  if  either  party  were  to  do  the  work  separately  it  would  certain- 
ly increase  the  cost  thereof. 

Furthermore,  I  am  of  the  opinion  fthat  as  long  a3  the  appro- 
priation has  been  made  for  the  current  years  expenditure,  you  should 
look  upon  the  contract  between  the  propert3r  owners  and  the  City  as 
still  existing  and  when  any  specific  amount  of  work  has  been  com- 


-4- 


pleted  in  accordance  with  the  terms  of  the  existing  agreement,  one- 
half  the  cost  thereof  should  be  paid  provided,  of  course,  t'.  t  in 
your  opinion  the  work  is  properly  done  and  the  charges  for  so  doing 
are  reasonable  and  the  amount  to  be  paid  comes  within  the  amount  of 
the  appropriation. 

I  would  suggest,  however,  that  before  permitting  the 
property  owners  to  proceed  with  any  work,  you  assure  yourself 
that  the  specifications  for  doing  the  work  meet  with  your  approval 
and  that  the  Controller  certifies  that  the  cost  thereof  will  be 
available  upon  the  completion  of  the  work. 

Very  truly  yours, 


#1 


To   - 

Director,    Department  of  public   Per  ks, 

Copy  to   - 
Controlls  r. 
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epteraber  ZZ>,    I 


Is  Amendment  to     eotl.n  3649  of  the 

ate   of 
inouancy  for    :hxo3  on   unsecured 
Personal  Property  notroaetive   insofar 
as  It   Advances  the   oute  of  Delinqueaey 
for  the  Payment   of   I'nxes  on  sold  property? 

Dear     Ir: 

You  have  submitted  to   this  offioe  the  question  whet 
the  anendrent   fed     motion  3649  of  the  Political  Code  baooojeo  effective 
ninety  days  fror    the  adjournment   of  the  lust   session  ot  the     tate 
Legislature  or  will  it  be  effective  on    apte-.ber  1st   of  the   current 
year,   and,    in  general,  what   is  the  immediate  effect  of  the  Amendment 
written  into  this     octi  n. 

lie  Controller  also  asks  for  the   sane   information  end 
also  to  be  advised  as  to  whether   the  section  applies  only  to  un- 
secured personal  property  •  *;s  escaped   taxation   or    to  all  per- 
>rty  the  taxes  on  which  are  not  a  lien  upon  real  property. 


The  legislation  amending  the   section  laentioned  was  not 
passed  aa  an  emergency  iseasure  and  tu  r  f-  re,   under  the  provisions 
of  lection  1,    Article   IV  of  the   Constitution,    it   shall   bee; 
effective  ninety  days  after  the  final  ftdjournaent   of  the  session 
of  the  Legislature  wiii<?h  passed   it.        In  otber  words,    it  became 
effective  on    :eptewb«r  15th  cf  the  present  year. 

The  section  deals  generally  with  the  assessment  of  un- 
secured  personal   nro  erty  vaiefe   h';s  escaped  taxation  or  v*i  ich  he  s 
not    been  declared   to  l-.e    ^snessor  by  the  owner  thereof.        The   third 
paragraph  of  the   section,   however,    apoears  to   advanee   the  delon-uency 
date  for  the  payment   of  taxes  on  all   unsecured    -orsonal    property 
fro;?;     ecembar  5th  to     epter.ber  Int.        This  paragiqpa  reads  as  follows: 

"Taxes  on  ail  r>er  I      roperty  not  secured  by  real 

estete  sh«ll  become  delioicuent  on  the  first  day  in     ept- 
embsr,   rogcrdless  of  whether  or  not   t  ie  property  was  dis- 
covered snd  assessed   prior  to  or  after  eaid  date,   and 
thereupon  e   penalty  equr;l  to  eight   percent   ■•all  attach 
to  the  tax  so  levied  and  no  further  penalty  shall  be 
Lad  to  said   taxes,5' 

ucticm  3  of  the  iolilical  Code   provides   that  no  part  of 
;ode   shall  be  retroactive  unless  especially  made   so.       There 
is   no  express   language    in     ection   3649  whLcii   ^ives  to    the   provi- 
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sions  of  that   section  any   retroactive  eff- 
In      IOH  ,T"   vs.  ,    IIS         1  .    157,   ha*    sal 

"Laws  which  create  new  obligations,   or  Impose  no* 
duties,    or  exact   new  pen-ltien  bo?  f    ■•  st   trans- 

act1.        ,     i"ve   been  universally  reprobated   by  civil   ^n6. 

on  law  writers,   and    it    Is   to   be   presumed   tb   t   no 
at  a  tut  •   Is    intended  t      v<- ve  such   effect   unless   the   c     - 
trsry  clearly  appears.  'Ms  Is  e?peclnily  so  where   to 
give  the    statute  retrospective  effect   would   work  wait  L- 
fest    injustice.        Existing  laws,    It    Is   said,   ent   r    ; 
•1  eel  of  contracts   I  mj 

applicable.        .'iow  obvious   It  Is,  1  ,  all 

should  be  ?ble  to  contract  :,ions  w>'  -^e  of 

the  laws  which  thus  eater  into  them," 

1*  the    sase      f                 v  -..  ,101     ^ed. 

ep.   727,   a   state  of  facts  very  slailar  to  the                           ived 

In  the    .resent   in-juiry  wan  before   I  -. .          ha  fasts  wore  I 
follows: 

•t   I  j   passage  of  t  ,    taxes   for   the 

current  tteehed  to  pro  erty   at  18   o'elock  noon  on  the 

first        nday    in     '.roh.  a  seas!':  iys   of 

thnt  yc.r  nssed  which  Bade   shams  In  a  nks 

subject   to  taxation.  f  the 

legislature   in  dus  tine  so  that,    in  the  ordi      n     course  of  events, 
it   would   h^ve   been  effect  I  va  on  the  first  t  »eh. 

Ilowaver,   by  reason  of  the  failure  of  the  gover 
law,    It  did  not   becore  effective  until  Varch  14th. 

tended  tfant    it;',   shares  were  not  taxable  s  reason   thr  t  the 

ct   s.-.s   n---t   in  effoct   on   the   first     Monday    i  he   tax 

lien  would    h-ve  'ttecbed  as  provide*  •?.        In 

tha  case  end   holding   thet  the    Law  was  not   retroactive  srefore 

the  tax  did  not  attaoh  for  that  year,   tha   United     tates    'Ircuit 

peal   said: 

"•;as  the   statute  operative   to  affect    the  levy 
ass^asnent  of  p-o  erty  for  the  year  1899?        The  rnle 
elerjentary  that  a   statute  on  o  iy  be 0092s  operative  at 
a   tlae  and   in  the  nanner  prescribed  by  stituti 

It  refore  manife!:4  the   statute  in  ■■  I 

bed  no  binding  force  or  effect  whatever  prioj 
14,    1899.        Undoubtedly  the   bill   was   introduced   to   re  >edy 
the  defects   in  prior  acts,  ^res  of  nl 

banks  night   be  ly  taxed.        This  was   the  Object, 

intent,  and  of  the  bill,    as   introduced  In  the 

legislature.        Bet,    in  nrder  to  6h1      intent, 

it  was  ould  becc  e  s   law  on  or  before 

the  first   "f-nday    in     «rch.  f   0      rse,    if  vernor 

had  ;.<pr roved  the  bill    be  tete,  t)  we 

id  won!  worry  'either 
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.rt   or  counsel.'  I    the  mere  fact   t.     I   khe    loyportors 

f   t  .o   bill  ^ed   in   tl'te   for  it   to 

be  approved  by   the   governor,    bo  as   |o    bso- :ne  a   law   before 
the  first  area,   does  not   a       ,   or   tend   ha   show, 

t    '.'ia  legl.  the  law  retractive. 

It   proves,   if   It  yrovea  aaytbJ       ,  .trory.  e 

bill  v-as  drawn  to   take  effect    I  ^ely  when    tt   be  a  a  es  a 

law.        it   did   tot    become  a   law   an  HI  th.        it 

tberofors  matters  not  what   the   intention  of  the  legislature 
say  have   been  wiien   the   bill   was    lmtrodm»i«        If    it   was, 
as  we  have   supposed,    t        v.vv   it    SMS*  »ved    so  aa 

to   become  a   law   prior   to  t  .&   first  Monday    in      -iron,    in 
order  to  avoid   t  .1  here  raised,   aba   Legisi:  ture 

failed  tc  out    its   lot  rtioa." 

Further,   ea  tax  proceedings  are   in  lnvitum,    laws  providing 
for  a   tax  or  r  collection   kheroof  are   stristl:-'   c ■•-.strued 

in   favor      f  the   taxpeyer  and  against  the    itate.  trict    costruc- 

tion   is   in  reason solo   because, prftsunptively,    tne 

legislature  has  £iven   in  plain   terms  all  of   the   oower   it    intended  to 
be  exercised.  ee  24  .    page 

/ rior   to   the  anondment   of   the   current   year,      potion  3649 
did   not    provide   any   penalty   for  delinquency   for   the  non-rayment      f 
taxes  on  tho  property   referred   to  in   Ike   ssctl -n,   b  t    it  did  provide 
a  penalty  for  failure  to  aeice  a  return  of  the  pro  er  y  to   the 

-83Sor  within    tho    lias   re  by  law.        This   penalty  trss   ha 

percent  of  the  tax  levied  upon  tne  prooerty.        The  amendment  renew  es 

penslty  for   failure   to   ret   rn   1.  ices   the   d*  te   of   deli    - 

quency  I  member  5th  t        c    to     er   1st,  wuich  latter  date  of 

delinquency   is  provided   for   in     action  3756   of  Uticel   -"coo. 

to  advanced  deiinnuont   date   oetng     epteT;ber   1st,    end  the 
amendment    itself   not   becotting   effective   until     epte  ber   15th,    a 
1  t-i9   taxpeyer   is  crested  wMeh   did   not   oztst   prior   to 
offeotive   date  of   the  amendment  and   sooh   a    burden   cannot   be 
made  retroactive   unless   the    atntute   ex.ressiv      rovides  for  the 
retroaction.        It    t      r    f     ?•    appears   to  me   that   the   advancer.   1 
of  delinquency  be   effective  for  rent   ft 

This   brings  us   to  the   questions  as   to    V  e  effeetlve   da   e   of 
the  rvmlBlaf    pr«..via  I  *ss   of   th*   sootion   and   vh?t   penalty,    if    'my, 
should  be   imposed   for  delinquency  and   when   tne   Density  attaches. 

vl.  Ions   relative   to   the  a  ssssanent   of  escaped   or 
undeclared   property  are   undoubteoly   effective  as  or     eptenber   15th 
end    the  assessment   of   such   property  on  OJSf   after   that   date  r.uct   be 
in      ucordeace  with  the  amending  provi3i   no  of  cti   n. 

ten   percent  penalty  for  failure   to   return   or  d eel?  re 
prooerty   with    1  osor   is  no  longer   in  force  and   property  %:  Jch 

I   assess  .eat   JllHg   t-.e    ortceding  year  must   hereafter  be 
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aB888 sed  as   provided   In  the   see  "nded. 

This  leuves  ua  tho   q  est  ion  na  to  y  will 

attach   for  do:  of   taxes  or.  unsecured   personal 
pro  erty                                           it  will   attach*  action    370G  of   tve 

Political   3oda  regulates  gener-  1  <ik   fvr   Ifce   payment   of  taxes. 

I   secti  n  .    a   ..                     .anged   bj  :  rent  year 
and  according  to   its  jl   per- 
sonal  property  attaches  at   5  o'cloc  .    .  f  each 
year. 

Lie   the   amendment  to     eotl  n   .5049  wh   oh    is   here  unci  or 
discuBsi;:n  advances   I  "s   of  deli  i^uency,   thin   edwaaoe ,   as  we 

heTe  ,    is  n,;   effective  ear*  it 

date  »r     notion  3649  will,    in  future  ye&r  the 

provisi   :is  ate  of  d 

on  eil   u  ase q  ■  opinion  that    it 

does  not  do  so   for  the    jurroi  r.    ft  ~o- 

.    that    t 
penalty   should    st   11  attach    for  delinquency  but  a  Ity, 

;    t^KQ   : 
,       >uld  not   ue       lie  effective  on    September  1st   it  di  aJta 

the  plnoe  of  the  exist  lclty  for  the   ear  ear  .  refore, 

i.1    the  L-fl    Is   e-"   ectiv?, 

existing   penalty  i  I         ,    •  the  tax  had  attached  when 

U  e  last   Base*  Beet]  ;ecar*e  effective. 

The  above  reasoning   is   ■  ..    ■   11m   of     virions 

both   in   tne   courts   Of  ■   as  well  as   f 

ee  v .:.  ,    at       L,    44  .    503  where  the    3a   rt 

sa  id: 

•rovides,   aaor. 
the  Tax  Collector  shali   complete   the   fdel  .    list* 

on  the      fiturd'.y  next   ^receding  the   third   Monday   in   ./ecer^ber 
of  each  yenr;      and   that   after  the    List  1  have   bomn 

published,   as    prescribed    in  ,  tor 

shall   proceed   to  t   the  delln:uent   tsxei?,    in   t 

menner  prescribed   by  law  for  the    collection  of   delin-uant 
taxes   in  the    City  .        It   was 

ible   for  the   officers   to   proceed,   under  the      ct 
of   187vy,   i  l    collection  cf  the   taxes  |    e   year 

1869,    became   the   ti-  e   I  r.iwice  of  several 

the  duties   prescribed  by  that      -t,      r      the  law  for   the 
collection  of  dell-^uent   taxes   in  .Jisco  hod 

reedy  elapsed  when  the    .ct   of  1870  was   passed.        To  hold 
th?;t   the      at   we  ^   Int  'ive  a  retrospective  opera- 

tion,   so  as   to  affect   taxes  which  eady  becono  due, 

would   b  e   Legislature   Intended   to   rr 

all  th.se  taxes.        A.  result   so  nan  '      incompatible 

with   t  ,        uld 

not  be  Inferred,    but  raust  be  ua  clear  and 


betoaJta   burl  xs? 


unequivocal  language*        Thnt   construction   is  not    necessary 
in   order   to     :ive    fall   effect    fco 

i  ilOn,    it   W-.S    i  ,t  ve  a 

retrospective  operation;      but   the    intent  i  i   taxes 

then  due  should   be   ••  ■   law  t 

force." 

ee  el  ,    5  .         .744; 

FT.-:' I  v?.  .,   I  »«,    24. 

You  are  therefore  advised  that,   for   tins   current   yer.r,   the 
penalties  provided   for  in    Section  375G  of   I  Litlool    ;ocie   . 

ly. 

It  or 

itlon  3 ■■'-■"  i«#urod  ,-rty  or  tod 

only  to  nr  >sd  tan   J  )f  the 

section  in 

question  will  be  reserved   for  further  invest! 

Very  truly  yo><      , 


JITY  S 


:o  Vie  - 

3B30T, 

Jopy  to   - 

The  Controller, 

3ureeu      P  -;ua, 


a 
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October  4,  1935. 


SUBJECT:   In  Re,  Collection  of  License 

Pees  after  Repeal  of  Jrair.ance 
Authorising  sane. 


Dear  Sir: 


The  head  of  your  License  Department  has  ashed  vrhat  power 
you  have  to  collect  delinquent  licenses  after  the  ordinance  author- 
izing said  licenses  has  been  repealed  or  amended,  the  question 
having  arisen  as  to  the  ri ght  to  collect  licensesfees  fron.  hotel 
owners  for  the  quarter  commencing  July  1st,  1035,  when  the  ordinance 
authorizing  these  licenses  was  amended  since  that  date,  ifliich  amend- 
ment became  effective  on  August  12th  of  the  present  year. 

PPIKIOM 


Section  89  of  Ordinance  ISo.  5132  (lie??  Series)  authorized 
the  collection  of  certain  licenses  from  owners,  agents,  managers 
or  keepers  of  hotels  and  the  amounts  of  these  licenses  were  based 
upon  the  gross  receipts  from  the  hotel.    This  ordinance  is 
commonly  known  as  the  License  Ordinance*   On  July  Otl  of  the 
present  year  3ectior  89  of  this  ordinance  was  amended  by  providii  g 
that  etc;,  person  operating  an  hotel  should  pay  a  flat  license  fee 
of  $3.00  per  quarter. 

As  above  noted,  this  ordinance  became  effective  on  August 
12th.   Section  2  of  the  amend!   ordlna  ce  provided      ill 
ordinances  and  parts  of  ordinances  in  conflict  herewi  th  are  hereby 
repealed."   The  ordinance  is  not  mads  retroactive  by  its  terms 
and  the  question  therefore  arises,  not  only  as  to  the  right  of 

your  License  Dc£ t  to  collect  ds  .     >nt  licences  under  the 

old  ordinance,  but  also  what  licenses  should  be  collected  for  the 
period  between  Jul}  low  I       affective  clal-c  of         ing 
ordii  ance. 

It  is  a  well  settled  principle  of  lav:  that  when  an 
ordinance  vh  . .ch  Imposes  a  license  is  :•  .  eh 

an  extent  that  the  amendi   ordinance  is  practically  a  repeal  of 
the  original  ordinance,  it  Is  not  possible  to  collect  any  amounts 
under  the  old  ordinance  which  amounts  have  not  been  reduced  to  a 
final  judgment. 

The  Supreme  Court  of  this  State  has,  on  more  than  one 
occasion,  given  expression  to  this  principle  of  law.    In  the  case 
of  SPEARS  v.  COUNTY        J,  101  Cal.  303,  the  facts  were  as  follows 
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The  plaintiff  was  convicted  in  the  Justice's  Court 
on  January  27,  1890,  of  violating  an  ordinance  of  the  County  of 

oe  forbidding  the  keeping  of  a  saloon  where  spirituous  liquors 
were  sold  and  Judgment  was  entered  against  him  that  he  pay  a  fire 
of  $500.00  or  be  imprisoned  in  the  County  Jail  of  the  County  of 
T'odoc  for  a  period  of  one  day  for  each  dollar  of  said  fire  or  until 
such  fixie  be  satisfied.    The  plaintiff  appealed  from  the  jud  -ment 
of  conviction  and,  before  the  hearing  of  the  appeal,  the  ordinance 
under  which  the  conviction  was  had  was  repealed,  the  repeal  taking 
effect  on  Jar.ar.  2-1,  1891*    Has  Court  said: 

"The  effoctof  repealing  a  statute  is  to  obliterate 
it  as  completely  from  the  records  as  if  it  had  never 
passed;   and  it  must  be  considered  as  a  lav/  that  never 
existed,  except  for  the  purpose  of  those  actions  w]  icb 
were  commenced,  prosecuted,  and  concluded  whilst  it  was 
an  existing  law.   Hal*  principle  has  been  applied  more 
frequently  to  penal  statutes,  and  it  may  be  regarded  as 
an  established  rule  that  the  repeal  of  a  penal  statute 
without  any  saving  clause  has  the  effect  to  deprive  the 
court  in  which  any  prosecution  under  the  statute  is  perd- 
•  of  allpo?/er  to  proceed  further  in  the  matter.  »  «  » 
«  If  a  penal  statute  is  repealed  pending  an  appeal, 
and  before  tno  final  -  .  appellate  court,  it 

will  prevent  an  affirmance  oi   a  conviction,  and  the  pro- 
secution must  be  dismissed,  or  judgment  reversed.  #  •  -::• 
s  a  d 

It  is  well  settled  tixat  no  judgment  can  be 
rendered  in  an.  action  to  enforce  a  penalty  when  the  stat- 
ute under  v:hich.  tiie  proceeding  is  had  has  been  repealed." 

The  same  rule  is  extended  as  to  the  right  of  the   license 
levying  power  to  baring  a  civil  suit  to  recover  the  amount  of  the 
license  taxes. 

•:  CITY  OF  SOUOIU  v.  OOREIW,  137  Cal.  583. 

In  !:  Li  G  se  the  City  of  Sonora  enacted  an  ordinance 
providing  for  tie  payment  of  a  license  fee  by  ail  attorneys  prac- 
ticing within  the  city.   This  license  ordinance,  while  not  direct- 
ly repealed,  was  rendered  void  by  the  passage  of  a  State  xav;  In 
1201  .ay  from  cities  the  r:;rht  to  license  for  revenue. 

In  disposing  oi      attar  t.ue  Supreme  Court  saidi 

"T      t  Is  given  by  the  ordinance  to  bring  a 
civil  suit  to  recover      uunt  so  made  a  license  tax. 
This  civil  remedy  was  created  by  the  ordinance,  and  the 
remedy  is  repealed  by  the  repeal  of  the  ordinance  as  to 
revenue." 
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In  NAPA  STATE  HOSPITAL  v.  FLAIiSRTY,  134  Cal.  315,  the  facts 
were  as  follows : 

By  the  law  of  1899  certain  kindred  of  an  insane  person 
committed  to  the  State  Hospital  were  responsible  for  the  care  of  the 
patient.    In  1907  a  new  act  was  passed  vihich  did  not  give  to  the 
State  the  right  to  recover  against  the  relatives  of  the  insane  per- 
son.  The  Court  said: 

"It  is  a  rule  of  almost  universal  application  that, 
where  a  right  is  created  solely  by  a  statute,  and  is 
dependent  upon  the  statute  alone,  and  such  right  is  still 
inchoate,  and  not  reduced  to  possession,  or  perfected  by 
final  judgment,  the  repeal  f  the  statute  destroys  the 
remedy,  unless  the  repealing  statute  contains  a  saving 
clause, " 


see: 

See: 
said: 


For  additional  California  authorities  on  the  same  subject 

v.  GLEN  COUNTY  TELEPHONE  CO.,  184  Cal.  508; 
MOSS,  et  al,  v.  SMITH,  171  Cal.  777. 

The  sane  rule  has  been  followed  in  other  jurisdictions. 

TROY  v.  CITY  OF  ST.  PAUL,  193  N.W.  726,  in  which  it  was 

"It  was  admitted  at  the  argument  that  on  November 
16,  1922,  while  the  appeal  was  pending,  section  674  of 
the  Building  Ordinance  was  amended  by  striking  out  the 
provision  relating  to  the  property  owners'  consent  and 
substituting  a  provision  requiring  the  affirmative  vote 
of  five  sevenths  of  the  .3  be:  s  of  the  council  to 
authorize  the  issuance  of  the  permit  «  •  *  »* 

"..'ith  practical  unanimity  the  courts  hold  that 
where  a  suit  is  founded  on  a  statute,  and  before  the 
suit  has  been  concluded  or  vested  rights  have  been 
acquired,  the  statute  Is  repealed  withoiit  attaching  a 
saving  clause  to  the  repealling  act,  the  suit  must  stop 
where  the  repeal  finds  It         «  The  sane  principle 
applies  to  an  ordinance  which  has  been  repealed." 

Y/hile  in  the  instant  case  there  Is  an  express  provision 
in  the  auending  ordinance  that  all  conflicting  ordinances  are  re- 
pealed, I  am  of  the  opinion  that  the  rule  announced  in  the  above 
cited  cases  will  also  apply  whoro  th-re  is  no  express  repeal  but 
w:  ere  there  is  a  repeal  by  implication  -  that  is,  when  the  amend- 
ing ordinance  is  so  conflicting  with  the  original  ordinance  that 
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the  provisions  of  both  cannot  be  enforced. 

In  the  case  of  CITY  OF  ST.  LOUIS  v.  EELLXAtf,  139  S..Y.  443, 
the  Supreme  Court  of  Missouri  said: 

"..hat  does  the  word  'repeal'  mean  when  used  by- 
law-maker or  judge?   'Repeal'  is  defined  as  the  abroga- 
tion or  annulling  of  a  previously  existing  law  by  the 
enactment  of  a  subsequent  statute,  which  either  declares 
that  tie  forr.ier  law  shall  be  revoked  and  abrogated,  or 
which  contains  provisions  so  contrary  to  or  irreconcil- 
able with  those  of  the  oarlier  law  that  only  one  of 
them  can  stand  in  force." 

In  tho  case  of  pMITSB  STATES  v.  TYK  EN.  20  Law  £d9  153, 
Justice  Field,  speaking  f or  the  Supreme  Court  of  tho  United  States 
said: 

"There  is  no  express  repeal  of  the  13th  section  of 
the  Act  of  1013  declared  by  the  Act  of  1870,  and  it  is 
a  faroiliar  doctrine  that  repeals  by  implication  are  not 
favored.   When  there  are  two  acts  upon  the  same  subject 
the  rule  is  to  give  effect  to  both  if  possible.   But 
if  the  two  are  repugnant  in  any  of  their  provisions, 
the  latter  act  without  the  repealing  claucs  c,      .to 
the  extent  of  the  repugnancy  as  a  repeal  of  the  first; 
and  even  where  the  two  acts  are  not  in  express  terms 
repugnant,  yet  if  the  latter  act  covers  the  w.i  cle  sub- 
ject of  the  first,  and  embraces  new  provisions,  plainly 
showing  that  It  was  intended  as  a  substitute  for  the 
first  act,  it  will  operate  as  a  repeal  of  the  act." 

In  STATfi  v.  .  .  ..  Pao.  957,  the 

Supreme  Court  of  nevada  has  expressed  itself  upon        iect  as 
follows : 

"The  implied  repeal  of  a  statute  takes  place  when 
the  new  law  contains  provisions  contrary  to  those  of  the 
former  law  without  expressly  repealing  the  sar.e." 

While  Ordinance  <>Jo.  5152  (new  Series) called  the  license 
Ordinance,  by  Section  92  thereof  repeals  Ordinance  Jo.  3361  and  all 
conflicting  ordinances,  it  con tains  a  saving  clause  to  the  effect 
that  the  repeal  would  in  no  way  effect  pending  actions  or  proceed- 
ings.   No  tueh  saving  clause  is  contained  in  the  ordinance  amend- 
ing Section  89  of  the  License  Ordinance  -  that  13,  tnere  is  nothing 
in  It  which  would  provide  tnat  any  rights  acquired  by  the  city 
under  the  old  ordinance  would  continue  after  its  repeal. 
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You  are  therefore  aclviaod  that,  in  my  opinion,  it  is 
not  possible  to  collect  either  license  fees  or  penalties  thereon 
under  Section  89  of  Ordinance  No.  5132  (ttew  Series)  as  it  existed 
prior  to  tx.o  amendment  of  Jul]  8,  1935. 

This  brings  us  to  the  question  as  to  for  what  period  of 
time  the  license  fees  under  the  amending  ordinance  should  be 
collected.   Although  the  ordii  ance  was  'passed  on  July  8th,  it  being 
an  ordinance  subject  to  referendum,  it  did  not  become  effective 
until  thirty  days  af  ter  its  approval  by  the  i'ayor.   See  Charter, 
Section  17 ■-  . 

True,  the  repeal  of  Section  89  of  the  criminal  ordinance 
did  not  become  effective  until  t]       ctive  date  of  the  amendatory 
ordinance  and  therefore  any  amounts  collected  between  the  1st  of 
July  and  the  effective  date  of  the  amending  ordinance  were  properly 
collected  and  remain  the  property  of  the  city  but,  as  I  have  already 
said,  amounts  which  remain  unpaid  under  the  old  ordinance  cannot  now 
be  collected. 

Under  Section  2  of  the  .license  Ordinance  all  licenses 
are  payable  quarterly  and,  while  the  amendment  to  Section  39  is  not 
by  its  express  terms  made  retroactive,  it  would  appear  that  it  was 
the  intention  of  to  provide  that  the 

licenses  should  be  paid  for  the  quarter  co-       ;  July  1st  and 
ending  September  50th,  but  as  the  ordinance  did  not  become  effec- 
tive until  the  12th  dr  t  no  penalty  can  be  imposed  for 
the  delinquency  until  thirty  days  after  the  effective  date. 
therefore j  licenses  which  were  not  paid  by  September  11th  but  which 

. , e  thereafter  are,  according  to  Section  2 
oi'  the  License  Orcinance,  subject  to  a  penalty  of  ten  percent;  and 
if  they  are  not  paid  within  the  additional  thirty  day  period  they 
are  subject  to  the  additional  penalties  provided  for  in  said 
bection  2. 

You  are  advised  accordingly. 

Very  truly  yours, 


CITY  AT 


To  tin  - 
Tax  Collector. 
Copy  to  the  - 
Co-  troller. 

#1 
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October  4, L935. 

SUBJECT:  The  statement  "A  Natural  Pood  with 

a  Laxative  T.ffect"  on  a  Bread  ..rap.n.r 
Presents  a  question  of  Fact  to  be 
Passed  upon  by  the  Director  of  ileal th. 


Dear  Sir: 

You  have  submitted  to  me  a  question  as  to  the  legality 
of  a  certain  wrapper  used  on  uread  manufactured  in  Los  Angeles  and 
carrying  the  statement  "  a  natural  food  with  a  laxative  effect". 
My  opinion  is  asked  because  of  an  inquiry  made  of  you  by  the 
manufacturers  as  to  their  right  to  use  the  afo  esaid  wrapper  on 
such  commodity  to  be  sold  in  this  City  and  County. 

OPINION. 

In  my  advice  to  you  under  date  of  August  20,1955,  concern! 
a  similar  kind  of  advertising  statement,  at  the  close  of  the  page 
you  will  find  this  expression: 

"Coming  to  the  validity  of  the  label,  the 
determination  of  this  problem  is  entirely 
dependent  upon  the  facts  of  the  matter.  If 
the  statement  found  thereon  is  one  which 
does  not  comport  to  the  true  situation  then 
there  is  no  danger  of  punishment  under  the 
terms  of  ordinance  No. 1426  (New  series)." 

In  other  words,  is  the  statement  on  the  wrapper  reading 
"A  natural  food  with  a  laxative  effect",  one  which  falls  within  the 
definition  of  "misbranded"  as  set  forth  in  Section  5,  of  the  aforesaid 
ordinance,  or  is  it  one  deemed  "mislabeled"  or  "misbranded"  according 
to  the  standards  announced  in  Section  6,  of  the  same  law.   If  so,  it 
is  violative  of  the  enactment  and  subjects  the  manufacturer  to  pro- 
secution. 

This  is  a  factual  situation  to  be  investigated  and  passed 
upon  by  your  office  and,  such  being  the  case,  I  am  not  in  a  position 
to  predetermine  the  ,atter. 

Respectfully, 


City  Attorney. 


DI RECTO,;  OF  PUBLIC  HEALTH. 


.    a   «i   ■IxJT 
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October  7th,  1935. 


8UBJEJT:   1.   Power  of  the   ireot<;r  for  Joint 
Highway  District  to  levy  Vaxes 
or  issue  be  t  to  erty 

located  in  a  particular  County 
within  the  District. 

2.  Power  of  the  City  and  County  to 

financially  participate  in  building 
a  dighway  in  another  County. 


Gentlemen: 


at  hand. 


Your  request,  doted  lepteraber  30,  1935,  for  an  opinion, 


_____ 

"On  notion  of  Supervises    I   -,  seconded  by  uner- 
visor  Call  sher,  you  are  respectfully  requested  to  fur- 
nish the  Board  of   u^ervisors  the  following  information: 

the  City  \ttomey  advise  this  Board  as  to  the 
powers  of  a  highway  district  with  particular  regard  to 
its  power  to  either  ..evy  assess  ants  or  levy  taxes  aga  inst 
the  City  and  County  of  »an  Franc isoo;  also,  the  oity 
Attorney  to  advise  us  if  there  is  any  other  legal  way  in 
which  an  Francisco  cm  aid  by  its  financial  participa- 
tion in  the  building  of  highways  in  other  counties." 


OPINIw' 

The  foregoing  re  uest  submits  two  questions: 

1.  ower  of  the  uirector  for  Joint  I \ighway  district  to 
levy  taxes  or  issue  bonds  against  property  located  in  a  particular 
county  within  the  district. 

'I'he  power  to  create  a  joint  highway  district  is  set  up 
under  the  "Joint  Highway  district  ct ',  .ct  3269,  General  Laws 
(1931)  page  15  49.    lection  3  of  this  .ct  enumerates,  among  the 
general  powers  granted,  the  power: 

" Vo  levy  and  impose  taxes  and  assessment  taxes  upon 
property  within  the  boundaries  of  the  district  «nd  issue 
bonds  as  in  this  act  provided." 

:ectio  !  9  of  this  \ct  provides  tnt: 


"Immediately  following  the  organization  of  any  Joint 
highway  district  under  this  act,  It  shall  be  the  duty  of 
the  several  boards  of  supervisors  of  the  aountiaa  composing 
such  district  to  provide  auqh  district  with  a  s.  ficient 
bingent  fund  to  enable  3uch  district  end  Its   fleers 
to  rerform  the  functions  and  duties  in  this  act  prescribed. 

proportionate  contributions  of  the  several  counties 
within  the  district  nay  be  suggested  to  the  sever  1  boards 
of  supervisors  thereof  by  the  board  of  directors  of  the 
district  and  the  board  of  directors  shall  from  time  to 
time  report  to  said  boards  of  f?unorvisors  its  re  uire^ents 
end  in  general  ita  expenditure*.     •  ooi,rds  of  super- 
visors of  the  counties  within  the  district  n.y  ooatrlbut* 
to  said  contingent  fund  from  any  moneys  or  funds  of  the 
sever;!  counties  not  otherwise  a  oproprla  ted,  includ  | 
any  moneys  received  by  such  counties  us  a  rerult  of  any 
tax  or  license  upon  motor  vehicles  or  notor  vehicle  fuels, 
whether  the  saT'.s  are  received  thro  of    if- 

ornia,  or  otherwise." 

'action  11  provides  that  the  district  englmaar,  having 
made  a  oreliminary  survey  and  estimate  of  the  eo3t  of  construct, 
shall | 

"*  '  reooraend  an  apportionment  of  the  c  nstruction 
and  other  costs  among  the  several  counties  that  nre  members 
of  the  district  and  the  state  of  California,  if  ny   con- 
tribution is  to  be  requested  from  the  state.   ""he  district 
en;;i7ieer  shall  also  in  his  project  recommend  a  method  or 
methods  for  financing  the  project.  ietion 

of  said  report  the  district  engineer  shall  mum  the  same 
to  be  filed  with  the  secretary  of  the  board  of  directors 
of  the  district." 

action  12  provides  that  the  loard  of  iJi  rectors  formulate 
a  report,  after  the  report  of  the  district  Engineer,  which  shall 
contain,  among  other  stcte-  ents,  the  st^te-ent  re  uired  by  ub- 
division  8  of  i-ar        ,  'Thich  reads  as  follows: 

MA  statement  of  the  proportionate  amounts  f  the 
oo3t  of  the  unit  or  uni        >sed  to  be  borne  within 
the  several  counties  eompoaing  tie  district,  after  de- 
ducting the  ao  tribution  of  the  st  =.^e  of  ;u3.ifornin, 
if  any." 

\ftor  tie        ant  of  iublic  -Vcrks  of  the  tate  of 
California  has  reported  Its  actions,  the  Board  of  directors  of  the 
Highway  District  (Setttion  14)  must  then  transmit  certified  copies 
of  the  preliminary  report  to  the  several  boards  of  supervisors 
of  the  counties  composing  the  district,  who  must  accept  or  reject 
the  report  within  sixty  days.    failure  to  act  shall  be  deemed  a 
rejection. 

atloa  15  of  the  Act  deals  wit      limitation  of  the 
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liabllity  on  oounties  and   reads  as   follov 

"Limit   on  obligation  of   counties   and   atate.        No 
county  teithi.  ;   any  district   organized  unaer   the   provisions 
of   this  act    Shall   be  obligated   or    c         itted   hereunder 
unless   and  until   the   boavi   of   supervisors   thereof   sh^ll 
have   npnroved  the   report   of   the   board   of   uirectors  of  the 
district    provided   for   in   section  12  hereo  unless  and 

until   said   report   shall  have   been  approved   by  the   boards 
of  supervisor;   of  .31   other  count las   in  the   district. 
The  pre portions  of  contribution  provided   for  in   I 
report   shall   not    be  exceeded  without   the   onsont   of  the 
board  of  supervisors   of  each   county   in  the   district," 

From  the   foregoing  we  ma:  I   conclude   that   the    3oard   of 
hirectors   of   the   <Toini  y  district    is  restricted   in  the.   m  tter 

of   levying  taxes  or   Issui  property  in  eny  county, 

to  the   amount  approved   by   t.,e    ;  oord   of    :.  .-nervlsors    in  that   county 
when   the   certified   copy  of    u  rt   of  the   directors  of  the 

Joint  Highway  district   is   submitted  for  n. 

This  limitation   is   farther  p  ted  by  Section  16  of 

the   ^ct   which  reeds  as   follows: 

"T  imitation  on   indebtedness.  be 

issued   by  any  district   hereafter  organized   or  reor<v     - 
ized   under  the    rrov:  act    in  an  amount   which 

will  aggregate  at  any   lias  an  obli^tion   in  excess  of   ten 
per   centum   (1G£)   of   the  assessed  value  of   tie  aggregate 
total  taxable   property  within  the   district   m   shown  by 
the   then   current    taxation  a^sessi  ent-rolls  of  the    several 
counties  within   the   district.  taxabl  rty 

ay  county  shell  not  M   obligated  for 

all   Joint   highway  district  purposes,    in  any  amount   in 
excess   of  the   following  limitations,    vi?:      in  counties 
having  a  total  assessed   v-ilue  of  fell  taxable  property 
therein  of  one   fcua  red  million  dollars   or       m    ,    not 

re   th.r  n  three  per   cent   thereof;      in  counties  having 
a   totnl  assessed  viae   of  all   ta:;nble  property  therein 
ofi  T.ore   than  one  hundred  million  dollars,    the  ratio  shall 
be  not  more   taaa  two  per   ce:  of." 

The  protection   t  ter   Joining   in  the   formation 

of  a  Joint   Highway   district,    rests   in  the   po?Jer  of   the  loard   of 

a  ■  rvisors  of  each   Jounty  to  reject   the  report   of  the  .  iroctors  of 
faint   HigfcflSftJ    -'strict. 

It   would   appear,    however,    ftaat   tne   Btiftl    '»<-ont    f.md   for 
°reli.inary  organization,    surveys,    etc.,   as  red   by    Jeetions   9 

and   10  of   this      ct,   must   be   '"-de   up   by  the    boards   of     ,  .   ervisro  s 
of  the   oouii ;  istitut  district  I    the  proportion- 

ate amounts  may  be   suggested  by  the    -^oeird  of  'iroctors  of  t: 
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Joint   Highway   District* 

tofore  m%   I    d,  a;      oard  of    iuperYiaen  may  reject 

I    report.        If  accepted,  th  rty  within  the   county  may 

be   subjected   to   taxation  or  bond  d    in    ioeoardaneo.    with   t;\e  provi- 
sions of   the   Act. 

Referring  to   your   second  question: 

2.      Potter  of  the      ity   and   County   to   financially  partici- 
pate  in  building  a  highway  in  another  county. 

9  power  and  authority  of    the   City  and   -ounty  of     an 

tcially  participate    in   fe]  •   building  or  a   '.  ighway 
outside    the   limits  of   the    -ity  and    -ounty,    is   set   for  to    in     ection 
8  of  the     ;:    irter,    as   f.  Hows: 

"The   city  and   count;  '  sn.il    ..ave   all   ri; 

i   powers  appronriate    t  nty,   a   city,   and   a   oity 

and    county,    subject  only  to  the   restrictions  and   liaite- 
ti  ,ns   provided    in  tii  -tar,    including  the   power  to 

acquire  and  c  ,  3,   utilities,   sro      , 

iways  and   institutions   out  tide   the   boundaries  of  the 
city   sad    county,   and  maintenance  and   operation  of  the 
sarae,   and  the  exerciao  of   functions  or  tee  at 

services  out  si  da  the  boundaries  of 

iaoiudina  the  .  ..tux-a  of  tm  refer  tnrou^h   nny 

agency.'' 

are  of  the  opinion    that,   under  »ers   set   forth 

in   the  fore  section  of    the   charter,   t.  ri   ors 

may  approoriate  fuads  to     be   expended  on  a   highway  outside   the 
;it     and   County  r.hQn  the  highway  is  found  to  be  for  the  conven- 
ience and   common  good   of  the   citizens  of  the    -<ity   n  id   County  cf 
id   aay  select   the   organisation  or  agency  eonduct- 
the  project,   as  toe  agency  through  whioh  said   funds   shall 
be  expended. 

Respectfully  submitted, 


To  the  - 

o     >f     upervisors. 


910 


October  8,  1935. 

SUBJECT?   Payment  of  Salary  to  Teachers 
for  Extra  Services. 

Gentlemen: 

This  office  Is  In  receipt  of  your  request  for  an  opinion,  as 


follows: 


REQUEST 


Has  the  Board  of  Education  the  right  to  employ  teachers  for 
physical  education  and  corrective  classes,  etc.  after  the  usual  and 
regular  school  hours  and  to  compensate  them  for  such  services,  and.  If 
so#  must  such  persons  be  paid  by  one  salary  warrant? 

OPINION 

Section  135  of  the  charter  provides  that  the  Board  of  Edu- 
cation shall  have  the  power  to  employ  such  teachers  and  other  persons 
as  may  be  necessary  to  carry  into  effect  its  powers  and  duties  and  to 
fix,  alter  and  approve  their  salaries  and  compensations.  This  language 
in  Section  135  is  extensive  in  scope  and  gives  the  Board  of  Education 
full  power  with  respect  to  salaries  and  employment,  except  where  the 
charter  provides  otherwise. 

I  have  examined  the  charter  and  find  nothing  in  It  which  would 
in  anywise  limit  the  Board  of  Education  in  its  employment  of  teachers 
for  the  purpose  of  doing  work  other  than  regular  ordinary  routine  work. 

Under  the  circumstances,  it  Is  my  opinion  that  the  Board  of 
Education  has  full  power  and  authority  to  employ  persons  mentioned 
in  the  request.  Whether  these  persons  receive  one  pay  warrant  or  two 
pay  warrants  is  immaterial.  The  issuance  of  pay  warrants  is  merely 
a  matter  of  bookkeeping  and  can  be  arranged  between  the  Board  of  Ed- 
ucation and  the  Controller* 

Respectfully  submitted, 


CITY  ATTORNEY 


BOARD  OF  EDUCATION 


#3 


-". 


o-:   I 
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October  26,1S3C. 

90UKT:   Regulation  of    .ale  unu  ."landling 
Poultry  and  lish  -  Exemptions 
Granted  .  osher  iCaikets. 

Gentle sen; 

Enclosed  nerewitn  la  copy  of  ordinance  regulating   the  hours 
for  the  sale   of  )  ind  fish,   and  providing  that  rector  of 

Health  shall  saice   rules  and  regulations  eonceming    refrigeration  t 
ahloh  has  been  submitted  to  this  office  i.  -    Icisa. 

muum. 

It  is  ay  opinion  that  the  sale  of  poultry  and  fish  say  be 
regulated  so  far  as  tt  n  of   sale  and  refrigeration  thereof  is 

concerned.      This,  rse,  must  be  dons  in  a  reasonable  jnannor  and  have 

as  its  basis    sufficient  facts  to   sustain  said  ordinance  if  attached. 

The    fact   tat  food  inspectors  are  on  duty  at  certain  r^oura 
only  aould   be   sufficient  to   authorise  regulation  of   salt  to   t  .ose  hours 

and,    of   course,  aeration  as  a  ..ealtn    isasure  ca 

be  questioned. 

In  re  Loventhel,    32   3al.App.20C. 

However,   1   cannot  approve  of   tne   exemption  granted  la  sail 
ordinance  to   the    sale  of  poultry  and   fish  by  kosher  markets  at   tiaes 
IMl  allied   atta-Jqpafea*  aUtosta, 


Judge    /alter  Perry  Johnson  wrote  a  very  learned  opinion  in  the 
e  of  US  H2  0ATSIC3,    in  vnlch  ne    ..eld   that  the 
a  granted  kosher  .-.arxets  and«  -ing  nee  .see  vas 

unconstitutional   and  :ut  the*  I    ance   as  a  whole  vas  not 

affeeted  thereby  and  that  the  hours  of  sals  of  seats  could  be  regulated 
to  taoso  hours  shea  seat  inspectors  were  on  duty. 


This  decision   of  -udge  Johnson  vas  a -3. sale* 

.opeals, 
Dec saber   26,1328,    handed    loan  a    i  zz'b 

ruling  i-~-  -  Tal  ■  aaa  ■ 


la  order  to  grant  koaher  aaj  .e  exemption  set  fort: 

this   ordinance  it  will  be  necessary  is  Board  to  find  Xrci  suf 

testiaony,   waicn  will  withstoaa  atti  rt,   aaa  there  is   soae 

inherent  in  the  nanner  -ling  and  bam dUng  kosher  poultry  and  fish 

n  renders   such  eossBOditles   so  icillee.  and  naadled  less  laaaao  to 
bacteria  attack  and.  deterioration  them  under  the  gentile   system.     UnU 
and  until        ■>  Board  is  convince  .  cosher  poultry  and  fish  keep  bettor 

because    ::  -t   It    is  kosher,    It    is  af   -pinion   ~._at    said  •: 

sa   therefroa.      :ourts  do  not  aaa  eould 


religious  principles,    practices,   or  inconveniences.     The 
emly  basis  upon  *.  ^  u  ordinance  could   be  upheld 

be  that  it  promotes  the   public  heal' 


1   cannot  agree  with   the  contention  made  because  only 
kosher  poultry  tuid  fish  sill  be  headed  in  such    places  there 
is  a  distinction  between  these  facts  and  tnoss  decided  in 


\eepeotfull    , 

tomay. 


s 


J'!    f*L'S 
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Novembe  1,  li)35. 


JECT:   In  Re:  Recordation  of  i   -   onta 
for  Sale  of  Real  irrc  ori  . 


Dear  Sir: 

ave  your  request  for  an  opinion  under  recent 
date  as  to  whether  your  Department  should  accept  for  record- 
ation "Agree  euts  for  6ale  of  Ileal  Property"  when  sane  are 
si  ned  by  vendor  and  vendee,  but  acnno^ledned  by  vendee  alone, 


0P1 


An  instrument  executed  by  more  than  one  perse  > 
but  not  acknowledged  by  all  of  them,  ic  entitled  to  be  recorded 
but  should  be  treated,  for  the  purpose  of  recor^ati  n,  as  the 
act  only  of  those  persons  who  acknowledged  it, 

22  £Ak-    WZ»3   s©c.  13,  p.  602. 

In  the  v.        Y,  190  Cal.  465, 

215  ^ac.  5-'.K),  it  was  held  that  acknowledgment  by  the  vendees 
alone  under  a  contract  of  purchase  of  real  ro  -rty  is  in- 
sufficient to  give  the  sucee  sor  of  the  vendor  the  construc- 
tive notice  which  would  otherwise  result  from  the  recordation 
after  proper  acknowledgment  by  the  vendor. 

The  ca3e  of  j^Cn^h    .       _,  226  I..Y.  84  [IM      ,    . 
71),  on  mandamus,  deels  wifes  the  duty  of  a  registrar  where  one 
of  four  grantors  in  a  deed  failed  to  acknov/lou c  it  in  a 
proper  manner.   The  law  of  Kew  York  with  reference  to  record- 
ation is  substantially  the  sane  as  of  tliis  state.     .  1161, 
CIVI.      . 

New  York  statute  provides  that: 

"A  conveyance  of  real  pro  erty  within  the  state, 
on  no  Lb  duly  acknowledged,  by  the  person  executn 
the  saue  •  «  •  uay  be  rendered  in  the  office  of  the 
clerk  of  the  county  where  such  real  property  is  sit- 
uated." 
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Jt  of  a:  peal  of  Hew  York  bald  that  it  was 
the  duty  o.      ftglstrtf  to  record  the  instrument  b-at  not 

dex  it  in  the  na  e  of  the  grantor  v/.u.  failed  tc  acknow- 
ledge it.   In  short,  tta  b  it  should  be  treated  for  I 
pyypoiHi  of  recordation  as  'die  act  oalj  of  tj.ose  j 
who  acknowledge  it.   This  decision  Is  in  accord  with  our 
own  docision  (•  lL,  etc.  CO.  v.       ,00  Cal.  114, 

117,  22  Pac.  53.) 

•  also; 

Cal.App.  149} 
_  v.  -J:  A ,  122   l3  .   ■•  732; 

.  v.  j  JOUj  1  Cal. 

r  :.  (2d)  166. 

It  on  an  instrument, 

ackn-^'lcd;  od  only  "by  sor.,      e  rart  s  .ecuued  it, 

is  presented  tc  yov.  for  recordation  yoi  it. 

Although  aa  have  net  acknowledged  it,  its 

recordation  nay  not  .  ive  even  constructive  notice  of  its 
content,  those  Ytf>e  have  ac  aiowledged  it  are  entitled  to  have 
it  recorded.   The  effect  of  this  recci'      oed  not  be 
determined  by  yox\. 

Very  truly  your- 3, 

— . — __ — , 

To  the  - 
Recorder. 
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November  4,1935. 


SUBJECT:  Maintaining  Automobile 
Wrecking  Business  in  a 
Commercial  i strict. 


Dear  Sir; 

I  have  your  request  that  I  advise  you  if  premises  situated 
in  a  light  commercial  district  may  be  used  for  tne  purpose  of  conducting 
therein  the  business  of  wrecking  automobiles. 

OPINIO!?. 

On  December  5,1932,  I  advised  your  Commission  that  an  automobile 
iaint  sho&  which  was  not  connected  with  a  public  garage  could  not  be 
maintained  in  a  light  commercial  district;  basing  my  opinion  upon  Section 
5  of  the  Zoning  Ordinance  expressly  providing  that  an  automobile  repair 
shop  unless  connected  with  a  public  garagv  could  not  be  maintained  in  a 
light  commercial  district,  and  as  the  painting  of  an  automobile  was  In 
the  nature  of  repairs  to  it,  such  a  calling  came  within  the  same  prohibi- 
tion. True  It  may  well  be  argued  that  the  wrecking  of  an  automobile  Is 
not  the  repair  thereof,  but  we  must  look  to  the  intention  which  the  le 
lative  department  of  the  government  had  in  mind  when  it  enacted  its 
Zoning  Ordinance.  By  specific  enactment  it  prohibited  automobile  repair 
shops,  and  we  must  therefore  ascertain  the  reason  for  this  prohibition. 
It  may  have  been  that  the  repair  of  automobiles  necessitated  in  many 
cases  dismantling  and  rebuilding  of  the  particular  axxtoaobile, carrying 
with  the  operation,  the  noise,  the  dirt,  the  discarding  of  damaged  parts, 
all  of  which  might  be  offensive  to  such  other  callings  as  were  permitted 
in  the  Commercial  Zone,  All  of  these  objections  are  present  in  the 
wrecking  of  a  machine,  and  perhaps  even  to  a  greater  degree,  for  In  the 
repair  of  a  machine  it  is  removed  from  the  premises  when  the  repairs 
are  completed,  and  the  discarded  .arts  naturally  disposed  of  promptly, 
while  in  the  wrecking  of  the  achine  the  various  parts,  many  of  them 
often  damaged  are  kept  until  they  can  be  disposed  of,  therefore  I 
am  of  the  opinion  that  the  wrecking  of  an  automobile  is  so  similar 
in  operation  to  the  repair  of  one,  that  it  should  come  within  the  same 
prohibition  as  far  as  Zoning  Ordinances  are  concerned. 

Furthermore,  an  inspection  of  Section  5  of  the  Toning  Ordinance 
shows  conclusively  that  it  was  the  intention  of  those  who  enacted  the 
ordinance  that  all  callings  similar  to  the  wrecking  of  automobiles 
were  to  be  prohibited  within  a  Commercial  Zone,  and  I  feel  that  the 
language  of  the  section  is  broad  enough  to  include  this  particular 
calling.  You  are  advised  accordingly. 

Respectfully, 

To  the-  "7  Attorney. 

CITY  PLANNING  COMMISSIOJ  . 
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November  4,  1935. 


SUBJECT:   Sabbatical  Leave  -  School  Department. 


De«ar  Sir: 

I  am  in  receipt  of  your  request  under  date  of  October 
25th  for  an  opinion  concerning  several  questions  which  Mr.  Frank 
Fenton,  attorney  for  the  Controller,  has  raised  concerning  certain 
phases  of  sabbatical  leave. 

The  questions  raised  are  as  follows: 

1.  Are  the  provisions  of  Sections  5.722  and  5.723  of 
the  School  Code,  as  well  as  the  provisions  of  Resolution  2073  (A 
and  B)  of  the  Board  of  Education,  adopted  April  24,  1934,  valid 
and  constitutional? 

2.  Is  Resolution  B-372,  adopted  October  1,  1935,  whjc  h 
permits  the  first  payment  of  the  first  half  of  compensation  at  the 
end  of  the  first  month  of  service  following  the  return  to  duty  in 
the  Department,  an  advance  of  payment  in  violation  of  the  school 
lav/  and  also  of  Sections  85  and  150  of  the  Charter;   or  does  the 
teacher  have  to  wait  for  her  compensation  until  the  and  of  the  first 
year's  service  rendered  after  return  to  service? 

Inquiry  is  also  made  as  to  whether  the  law  contemplates 
that  some  services  resultant  from  sabbatical  leave  -  such  as  in- 
creased teaching  skill  and  ability  -  must  be  rendered  and  paid  for 
at  the  end  of  each  of  the  two  years  following  return  to  service  and 
not  at  the  beginning  or  in  advance  of  services  to  be  rendered. 

3.  (a)  What  would  be  the  rights,  so  far  as  compensation 
is  concerned,  of  a  teacher  dying  or  otherwise  terminating  her  ser- 
vices with  the  Department,  at  or  prior  to  the  end  of  the  first  year's 
return  to  s  ervice? 

(b)  Would  she  be  entitled  to  the  second  half  of  the 
compensation? 

(c)  Similarly,  what  would  be  her  status  upon  termin- 
ation of  her  service  prior  to  the  end  of  the  second  year? 
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QPiNion. 

In  answer  to  the  constitutional  questions  raised.  In 
Question  1: 

It  Is  the  policy  of  this  office  to  presume  that  ell 
statutory  enactments  are  constitutional  unless  so  flagrantly  wrong 
as  to  he  without  question  unconstitutional. 

So  far  as  tre  resolution  of  the  Board  is  concerned  which 
sets  up  regulations  for  giving  sabbatical  leave  which  is  allowed 
under  the  School  Code  section,  I  find  nothing  in  these  regulations 
contrary  to  the  School  Code  sections  providing  for  the  same. 

In  answer  to  Question  2: 

I  am  informed  that  the  money  covering  payment  for  services 
rendered  while  the  teacher  is  on  sabbatical  leave  Is  set  aside  and 
ear-marked  for  that  purpose  during  the  year  the  said  teacher  is  away. 
Therefore,  a  payment  of  part  of  said  sum  upon  the  teacher's  return 
to  duty  cannot  be  considered  an  advance  payment.    In   this  connection 
I  desire  to  point  out  that  even  if  tnere  were  a  conflict  between,  the 
School  Code  said  the  Charter  provisions  regarding  a  strictly  school 
affair,  the  Coverts  have  unanimously  held  tnat  cue  School  Code  pro- 
visions prevail. 

-  e  School  Code  section  ope a ting  the  sabbatical  leave 
states  the  following  in  connection  with  the  method  of  payment: 

"Such  compensation  as  may  be  granted  by  the  governing 
board  to  said  employee  on  leave  shall  be  paid  in  two  equal 
annual  installments  during  the  first  two  years  of  service 
rendered  in  the  employ  of  said  governing  board  following 
the  return  of  the  employee  from  said  leave  of  absence." 

I  fail  to  see  in  what  manner  the  board  of  Education  has  not 
complied  with  the  above  stated  provision  or  the  School  Code.   This 
code  section  provides  only  that  the  compensation  be  paid  in  two 
equal  annual  installments  during  the  first  two  years  of  service 
rendered  after  the  return  o  the  employe*  to  the  service  of  the 
employing  district.   There  appears  to  be  nothing  requiring  an  in- 
stallment to  be  paid  at  any  particular  time  during  the  school  year 
in  which  it  falls  due.   Under  these  conditions  it  must  be  held  that 
the  governing  board  of  the  district  hsj  the  power  to  determine  exactly 
when  these  payments  should  be  made,  provided  that  payment  is  made 
before  the  close  of  the  school  year  in  which  the  installment  is  due. 
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In  answer  to  Question  3: 

It  appaars  that  the  questions  raised  here  are  moot  or 
theoretical  in  that  there  Is  no  actual  case  before  you  in  which 
the  particular  facts  raised  are  present.   Under  these  conditions 
no  opinion  will  be  rendered  on  these  questions  since,  v/hen  an  actual 
case  arises,  there  may  be  a  court  decision  determining  the  point. 

Very  truly  yours, 


CITY"  ATT.VZ.EY. 


To  - 

Hon.  Leonard  S.  Leavy, 

Controller. 
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November  14,  1935, 


SUBJECT:  In  re:  Right  of  Assessor  to  Salary 
While  Absent  from  Hla  Office 
on  Account  of  Illness* 

Dear  Sirt 

I  have  your  request  for  an  opinion  that  I  advise  you 
as  to  the  right  of  Assessor  Russell  L.  Wolden  to  draw  his  salary 
while  absent  from  his  office  on  account  of  illness. 

The  charter  provides  that  the  Assessor  shall  receive 
a  salary  of  $8000,00  per  year. 

Mr.  Wolden  was  elected  in  1931  for  a  four  year  term 
commencing  on  the  8th  day  of  January,  1932. 

You  state  that  for  several  months  past  Mr.  Wolden  has 
been  confined  to  his  home  on  account  of  illness.  Also  that  while 
at  his  home  lie  was  in  constant  touch  with  his  office  by  telephone 
and  had  daily  conferences  with  his  subordinates  relative  to  office 
affairs,  and  that  he  has  personally  signed  all  of  the  assessment 
rolls  for  the  current  year  and  performed  such  other  mandatory 
acts  as  the  charter  requires. 

OPINION 

The  charter  having  provided  for  the  salary  of  the 
Assessor,  and  Mr.  Wolden  having  been  elected  for  a  specified  term, 
the  salary  is  an  incident  to  the  office  and  so  long  as  he  occupies 
the  office  he  is  entitled  to  receive  the  salary  provided  for  by 
the  charter.  The  general  rule  on  the  subject  is  tersely  stated 
in  Cal.  Juris,  as  follows: 

"An  officer  is  entitled  to  the  salary  attached 
to  his  office  even  though  he  is  incapacitated  from  per- 
forming the  duties  thereof." 

81  CAL.  JURIS.  943. 

The  text  is  borne  out  by  the  decision  of  our  Supreme 
Court  in  CHUBBOCK  v.  WILSON,  151  Cal.  162,  where  the  Supreme  Court 
saids 

"At  common  law  the  salary  annexed  to  a  public 
office  is  incident  to  the  title  to  the  office  and  not  to 
its  occupation  and  exercise  and  it  is  apparently  well 


■r.L-n  m 


. 


I     m  t 


#2 


established  that, In  the  absence  of  statutory  provision, the 
de  jure  officer  recovering  possession  of  the  office  has  a 
right  of  action  against  the  intruder  for  the  damage 
occasioned  him  by  the  intrusion,  and  that  the  salary  and 
fees  received  by  the  intruder  are  the  measure  of  his 
damage." 

In  the  case  of  JACKSON  v.  Y^ILDE,  52  Cal.  App.  259,  the 
District  Court  of  Appeal,  in  dealing  with  the  case  of  a  fireman 
who  was  absent  from  his  regular  duties  by  reason  of  injury,  said: 

"So  long  as  he  continues  to  fill  the  office 
of  fireman  he  is  entitled  to  the  full  amount  of  his 
monthly  salary,  regardless  of  any  temporary  absence 
from  duty,  save,  of  course,  in  so  far  as  the  ordinance 
in  question  contemplates  that  he  shall  not  receive  full 
pay  if  he  be  absent  from  duty  without  a  leave  of  absence 
on  account  of  sickness  or  disability  contracted  in  the 
line  of  duty.   It  is  well  settled  that  a  person  holding 
a  public  office  has  a  prima  facie  right  to  the  salary 
thereof,  although  he  be  physically  disabled  from  per- 
forming his  duties;  and  if  there  be  no  law  or  regulation 
authorizing  the  discontinuance  of  the  compensation 
during  the  disability,  the  only  remedy  is  his  removal. 
His  right  to  compensation  is  not  by  virtue  of  contract, 
express  or  Implied,  but  exists,  when  it  exists  at  all, 
as  a  creature  of  law  and  as  an  Incident  to  the  office." 

There  is  nothing  in  the  charter  which  provides  that  an 
elected  official  should  not  receive  his  salary  while  absent  from 
his  office  on  account  of  illness,  unless  it  would  be  found  in 
Section  150,  which  provides : 

"No  officer  or  employee  shall  be  paid  for  a 
greater  time  than  that  covered  by  his  actual  service", 

or  in  Section  153  which  limits  leaves  of  absence  to  a  period  of  six 
months.  Mr.  Wolden  has  not  received  or  applied  for  any  leave  of 
absence,  and  it  appears  from  your  communication  that  during  all  of 
the  time  he  was  physically  absent  from  his  office  he  was  in  constant 
touch  with  its  affairs  and  actually  performed  all  of  the  mandatory 
duties  which  were  required  of  him  by  law.   It  cannot  be  said  that 
he  was  absent  on  leave,  or  that  he  did  not  perform  the  duties  of 
his  office. 

You  are,  therefore,  advised  that  in  my  opinion,  even  If 
we  should  look  upon  Mr.  Wolden 's  absence  from  his  office  as  a  fail- 
ure to  perform  his  duties,  he  Is  entitled  to  his  salary,  for  the 
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reason  that  the  3alary  Is  an  incident  to  his  office,  and  on  the 
other  hand,  as  there  is  nothing  In  the  charter  that  an  officer 
of  the  city  and  cotuty  must  at  all  times  he  physically  present 
In  his  office,  the  fact  that  his  mandatory  duties  were  performed 
by  him  fills  his  offioial  obligations  so  long  as  he  continues  to 
be  the  legal  occupant  of  the  offioe. 

Yours  very  truly. 


CITY"  ATTORNEY 


Controller 
City  Hall 
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November  20,  1936 

SUBJECT:  Contractors  must  obtain  City 
License  prior  to  Bidding. 

ear  Sir: 

Your  letter  of  the  14th  inatant  asking  to  whom 
the  contz*act  for  the  Reconstruction  of  the  Cnion  Street 
tracks  of  the  Municipal  Railway  should  be  awarded,  was  duly 
received. 

Shannahan  Bros.  Inc.  were  the  lowest  of  seven 
bidders,  their  amount  being  in  the  sum  of  £43,242,  an.-  the 
next  lower  bidder  was  Theodore  Conn,  in  the  sum  of  |45,949. 
Shannahan  iros.  hold  a  license  from  the  State  to  engage  in 
the  general  contz^acting  business  but  at  the  time  of  submitting 
their  bid  had  not  obtained  a  certificate  that  the  concern  was 
registered  as  a  licensed  contractor  with  the  Bureau  of  Licenses 
of  the  City  and  County.  Theodore  Conn  had  both  State  and 
Municipal  licenses.   Your  query  is,  may  you  award  the  bid 
to  Shannahan  Eros.,  who  after  submitting  a  bid  obtained  the 
certificate  from  the  Bureau  of  Licenses. 

Oflv.IOM 

On  May  10,  1934,  an  opinion  w -.3  given  you  concerning 
the  acceptance  of  a  contract  of  a  bidder  who  did  not  possess 
a  contractor's  license  in  conformity  with  the  provisions  of  the 
Act  of  1929  as  amended  in  1933,  relating  to  the  registration  and 
licensing  of  contractors.  In  that  opinion  it  appears  that  the 
bidder  after  making  his  bid  obtained  a  State  license  to  do  business 
as  a  contractor.  You  were  advised  that  you  could  not  oonalder 
the  bid,  as  the  holding  of  a  State  contractor's  license  was  a 
condition  precedent  to  any  bidder  submitting  a  bid  and  the 
obtaining  of  a  license  after  the  submission  of  the  bid  did  not 
cure  the  defect. 

In  the  instant  case,  as  part  of  your  specifications 
under  the  caption  of  "Invitation  for  Proposals"  and  in  the 
publication  of  Invitation  for  Proposals  for  reconstructing  the 
union  Street  Tracks,  the  following  provision,  among  others, 
appears : 

"The  bidder's  attention  is  directed  to  the  pro- 
visions of  Ordinance  Ho.  9.0924  of  the  Board  of  Supervisors, 
approved  August  6,  1935,  relative  to  the  registration  of 
contractors  with  the  Bureau  of  Licenses  in  the  office  of 
the  rax  Collector  of  the  City  and  County  of  San  rancisco." 
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Sectlon  2  of  Ordinance  No,  9.0924  provides  in  part 
as  follows: 

"Every  contractor,  as  the  term  is  defined  by  this 
ordina  ce,  s  all,  before  engaging  or  offering  to  engage 
in  the  construction,  etc.  (for  work  to  be  done  for  the 
City)  •  «  •  obtain  from  the  >Vur3au  of  Licenses  ia  the 
of ice  of  the  Tax  Collector  of  the  City  and  County  of 
San  Irancisco  a  certificate  to  the  effect  that  he  is 
registered  as  a  licensed  contractor  in  the  said  Bureau 
of  Licenses." 

under  section  7  of  this  ordinance,  before  the  i-ublic  Utilities 
Commission  may  award  a  contract  it  is  restricted  to  make  an 
award  "onl;  to  such  contractor  or  contractors  whose  name  or 
names  appear  tliereon  (list  of  Register  of  Contractors)  at  the 
time  bids  are  received  and  who  is  shown  as  having  complied 
with  the  provisions  of  this  ordinance.  No  award  of  a  contract 
for  any  public  work  or  improvement  shall  be  made  to  any  con- 
tractor who  has  not  registered  as  in  this  ordinance  provided." 

Section  9  of  Ordinance  No.  9.0924  declares  a 
failure  to  register  to  be  a  misdemeanor  punishable  by  fine  and 
imprisonment . 

The  provision  of  the  ordinance  appears  to  be  a 
proper  exercise  of  police  power  as  the  act  is  intended  for  the 
protection  of  the  public,  and  the  State  Act,  which  is  analogous, 
requiring  contractors  to  register,  has  been  upheld  in  cases 
referred  to  in 

ALVARADO  V»  DAVIS, 

115  Cal.  App.  (Supp.)782 

It  is  therefore  my  conclusion  that  you  may  not 
award  the  bid  to  Shannahan  i;ros  but  you  may  reject  all  bids  or 
award  the  bid  to  Theodore  Cohn,  the  next  lower  bidder. 

The  attention  of  all  bidders  was  definitely  called 
to  the  provisions  of  ordinance  No.  9.0924  as  heretofore  stated 
in  the  Invitation  for  Proposals  contained  in  the  specifications 
and  In  the  published  notice  of  Invitation  for  Proposals. 

Your  attention  is  directed  to  the  fact  that  this 
is  a  P.Vs.A.  project  and  before  approval  of  the  award  may  be  granted 
by  the  P.V/.A.,  the  contract  and  the  reasons  for  refusing  to  ac- 
•ept  the  lowest  bid  will  be  forwarded  to  Washington. 

In  an  informal  discussion  with  the  local  legal 
representatives  of  the  P.W.A.,  these  attorneys  share  the  view 
that  we  entertain,  namely,  that  requiring  a  contractor  to  register 
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November  29,  1935. 


SUBJECT:   IN  KEj  Tax  Rate  to  be  Clmrged 
on  Unsecured  Personal  Property 
Assessed  by  the  State  Board  of 
Equalization. 


Dear  Sir: 


ave  your  letter  reading  as  follows: 


"Appearing  on  the  Operative  Roll  as  assessed 
the  State  Board  of  Equalization  for  the  fiscal  year 

^5-1936  is  an  amount  for  unsecured  tangible  personal 
property.   We  wish  to  be  advised  as  to  what  tax  rate 
tills  amount  will  take." 

OPINION. 

I  understand  that  the  question  to  be  determined  is  - 

"Shall  the  tax  on  property  of  the  character  mentioned  in 
your  commuui cation  be  paid  pursuant  to  the  provisions  of  Section 
9A,  Article  HII  of  tht  Constitution,  that  is,  at  the  rate  levied 
on  real  property  for  the  preceding  year,  or  shall  it  be  paid  at 
the  rate  for  the  current  year?" 

Section  9A  above  mentioned  is  general  in  character  and 
provides  that  the  taxes  levied  upon  personal  property  for  any 
current  Jfax  year,  where  the  same  is  not  secured  by  real  estate, 
shall  be  based  upon  the  tax  rate  levied  upon  real  property  for  the 
preceding  year. 

If  there  were  no  other  enactment  on  the  subject  undoubtedly 
this  provision  would  apply  to  all  unsecured  personal  property. 

over,  in  193%  Section  14  of  Article  XIII  of  the  Constitution  was 
amended  to  provide  for  the  assessment  and  collection  of  taxes  on 

erty  of  the  character  mentioned  in  your  letter.   The  pertinent 
portion  of  the  a  lendment  reads  as  follows: 

"The  Legislature  3hall  have  the  pov/er  to  provide 
for  the  assessment,  levy  and  collection  of  taxes  upon 
all  ferns  of  tangible  personal  property,  all  notes, 
debentures,  shares  of  capital  stock,  bonds,  solvent 
credits,  deeds  of  trust,  mortgages  and  any  legal  or 
equitable  interest  thereon  not  exempt  from  taxation 
under  the  provisions  of  this  Constitution,  in  such 
manner  and  at  such  rates  as  may  be  provided  by  law,  etc." 
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At  its  1935  session,  the  Legislature  availed  itself  of 
the  constitutional  provision  above  quoted,  and,  in  amending  Section 
3820  of  the  Political  Code,  added  the  following  clause  thereto: 

"Provided,  however,  that  the  taxes  on  all  property 
assessed  pursuant  to  the  provisions  of  Section  I 
Article  XIII  of  the  Constitution  of  this  state  may  be 
paid  by  the  person  or  corporation  to  whom  the  property 
is  assessed  in  the  same  manner  and  at  the  same  tine  as 
if  such  property  were  secured  by  real  property." 

The  property  mentioned  in  your  letter  oones  within  the 
provisions  of  Section  14  of  Article  XIII  and  the  Legislature 
having  acted  pursuant  to  constitutional  authority, 
takes  precedence  over  the  general  provision  in  the  Constitution. 

I  are  therefore  advised  that  taxes  on  the  particular 
character  of  property  whieh  you  mention  should  be  collected  at 
the  rate  for  the  current  year. 

Very  ti 

c:.t:  :.■:  ■■  IS 


To  the  Controller, 

Copy  to  - 

Tax  Collector. 

:et  Street, 
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4,  1956 


STiBJWJTt  Contractors  Doing  Work  Outside  City 
Hot  P ©quired  to  nave  City  License. 

Dser  Sin 

Your  lot t or  of  even  data,  advising  as  that  G.VJ. 
'  illiaas  was  the  lowest  of  six  bidders  oiforing  to  construct 
valve  hordes  and  wood  covering  for  pipe  on  trestle  for  the 
r  ay  Crossinc  Pips  ulne  :io.  2,  end  copy  of  letter  from  As- 
sociated eneral  Contractors  of  America,  dated  ueeerfher  3, 
1935,  were  dttly  received. 

In  your  ooaeamleatlon  you  state  0«  W.  WiUlsas 

whoso  place  of  business  Is  I  irliii.aae,  had  failed  to  aake 
application  to  the  bureau  of  Licenses  and  is  not  registered 
as  a  contractor  in  Sen  rancisco*      havs  asked  say  you 
award  this  contract  to  0.  W.  Williams  in  view  of  his  failure 
to  register  with  the  bureau  of  Licenses. 

_ . 

It  is  to  be  noted  that  the  work  proposed  to  be 
done  by  C.  W«  ..illiaas  will  be  perforated  in  San  iiateo  County* 

Under  the  "San  I  rancisco  Contractors ■  registration 
Ordinance/  •  754,  Ordinance  Ho.  9*0884,  it  is  provided 
in  section  2  thereof,  in  part,  as  follows  t 

"very  centractor,  as  ths  tcra  is 
defined  in  this  ordinance,  shall,  before 
or  offering  to  engage  in  the 
ition,  reconstruction,  alteration, 
repair,  remodeling,  1.  .j&vovanaat 9   reduction, 
demolition  or  change  in  any  building, 
structure  or  lr^rovcacnt  within  the  City  and 
County  of  San  Francisco,  or  in  the  improve- 
aent,  paving  filling,  or  (grading  of  any  street, 
reed,  avenue,  lane,  highway,  alley  or  way 
within  said  Pity  and  bounty,  or  in  the  im- 
provement, grading  or  flllln^  in  of  any  lot 
or  parcel  of  land  in  said  City  and  Oounty. 
•  •  ••*  roust  register  with  the  lureau  of  Licenses 
of  the  City. 

I  have  underscored  the  important  portion  of  the 
quoted  section,  and  a  fair  interpretation  in  ay  opinion  of 
the  section  would  mean  that  contractors  who  are  doing  work 
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within  the  City  and  County  of  Son  rraneiaeo  must  bo  registered 
as  provided  In  the  ordinance  referred  to  before  oontraote  may  be 
awarded  them.   We  need  no  precedent  to  Interpret  this  section 
as  the  language  Is  clear  and  unambiguous. 

It  may  have  been  the  Intendment  of  the  frame rs  of  this 
ordinance  to  compel  all  contractors  doing  work  for  the  City  to 
register  as  provided  In  the  ordinance,  but  they  Isave  from  the  above 
underscored  language  so  clearly  limited  the  wording  of  the  ordinance  as 
to  confine  it  to  work  done  within  the  City  that  there  is  no  escape 
from  the  conclusion  that  this  provision  fails  to  reach  contractors 
doing  work  for  the  City  which  work  is  to  be  performed  outside  the 
territorial  limits  of  the  City  and  County  of  San  1  r«ancisco. 

You  are  therefore  entitled  to  award  the  contract  in 
question  to  C.  W.  Williams  of  £urlinga»s#  or  you  may,  under  your 
Invitation  for  Proposals,  reject  all  bids. 

p  attention  is  respectfully  directed  to  an 
opinion  given  you  on  November  20,  1336,  concerning  Shannahan  ros. 
Inc.  who  were  to  perform  work  for  the  City  within  the  City  and  who 
had  failed  to  register  as  contractors  in  San  ranclsco. 

There  is  nothing  Inconsistent  in  the  previous 
opinion  and  the  conclusion  reached  heroin,  as  Shennahan  Droa  were 
to  do  work  within  San  iranoisoo  an         :iiams  is  to  do  work 
for  the  City  which  will  be  performed  outside  the  City  limits. 

aespoct fully  submitted, 

.   f  -::-. "  ,  City  Attorney 


By 


mi' 


To  the 

Manager  of  tfti litis* 
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December  9,  1935. 


SUBJECT:  In  re:  Definition  of  the  V/'ord 

"Church"  as  Used  in  Gasoline  Supply 
Station  Ordinance* 


Dear  Sir: 


I  have  your  latter  reading  as  follows : 


"An  application  has  "been  received  by  this  De- 
partment for  a  permit  to  conduct  an  Automobile  supply 
Station  at  trie  S.  W.  corner  of  16th  and  Guerrero  streets, 
and  within  the  two  hundred  (200)  foot  limit  as  prescribed 
by  Ordinance  Ho.  2(359,  reading  as  follows: 

No  permit  to  conduct,  operate  or  maintain 
an  Automobile  Supply  Station  shall  be  granted  or 
isuued  within  the  boundaries  of  two  hundred  (200) 
feet  of  any  school,  church,  theatre  or  hospital; 
said  measurement  to  be  taken  from  the  front  en- 
trance of  the  Automobile  Supply  Station  to  the 
front  entrance  of  the  school,  church,  theatre 
or  hospital. 

"There  is  a  three  story  and  basement  frame  flat 
building  located  at  424  Guerrero  Street.   The  ground 
floor  of  this  building  was  formerly  occupied  as  Funeral 
Parlor,  and  at  present  is  occupied  by  a  Congregation 
known  as  the  Greek  Pentecostal  Mission.  The  ground 
floor  has  a  seating  capacity  of  about  one  hundred  (100), 
and  the  two  upper  floors  are  occupied  as  an  Apartment 
house. 

"The  Board  of  Fire  Commissioners  respectfully 
request  an  opinion  from  you  as  to  whether  or  not  this 
building  could  be  classified  as  a  church  as  specified 
in  Section  2  of  Ordinance  No.  2659  !«  S." 

OPINION 

It  ia  not  contended  in  this  opinion  that  the  congregation 
which  meets  at  the  ijlace  mentioned  in  your  letter  is  not  a  regular 
religious  society,  and  that  as  such  is  entitled  to  all  the  privileg- 
es to  wliich  any  other  religious  society  is  entitled, no  matter 
where  their  respective  places  of  worship  may  be,  nor  what  may  be 
the  character  of  the  buildings  in  which  said  worship  is  conducted. 
Therefore,  let  it  be  understood  that  the  only  question  which  Is 
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now  determined  is  whether  the  particular  building  in  which  the  Greek 
Pentecostal  Mission  is  housed  comes  within  the  definition  of  a 
"church"  as  contemplated  by  the  Automobile  Supply  Station  Ordinance. 
If  it  does,  the  requested  permit  cannot  be  issued. 

It  appears  from  your  letter  that  the  building  was  not  orig- 
inally designed  for  a  church,  and  that  at  the  present  time  only  the 
ground  floor  thereof  is  being  used  as  a  place  of  worship,  while  the 
two  upper  floors  of  the  building  are  being  used  and  occupied  as  an 
apartment  house,  the  conduct  of  which  is  entirely  separated  from 
the  church. 

Giving  to  the  word  "church"  a  broad  definition,  we  may 
say  that  It  i3  a  building  or  place  which  is  devoted  to  the  worship 
of  God,  or  for  tho  purpose  of  carrying  on  religious  exercises. 
So,  insofar  as  the  particular  congregation  interested  in  the  instant 
case  is  concerned,  it  nay  be  said  tiiat  the  particular  portion  of  the 
building  in  which  they  assemble  for  religious  worship  is  "their 
church" • 

However,  while  this  may  be  true,  I  cannot  bring  myself  to 
believe  that  the  portion  of  a  building  which  was  not  originally 
erected  for  the  purposes  of  religious  worship,  and  which  today 
might  be  used  as  a  church,  and  tomorrow  for  any  secular  calling, 
comes  within  the  definition  of  "church"  as  contemplated  by  the  ord- 
inance* 

The  Consitution  of  the  State  of  California  (Section  1^, 
Article  XIII),  which  exempts  churches  from  taxation,  while,  not 
defining  the  term,  limits  the  exemption  to  those  buildings  which 
are  devoted  exclusively  to  the  purposes  of  religious  worship, 
and  expressly  provides  that  no  building  so  used  which  may  be  rented 
for  religious  purposes,  and  rent  received  by  the  owner  thereof, 
shall  be  exempt  from  taxation.  Therefore,  insofar  as  the  exemption 
from  taxation  Is  concerned,  the  property  in  question  is  not  a 
"  church"  « 

In  construing  a  statute  or  an  ordinance,  we  give  to  the 
words  used  their  ordinary  meaning.  Ordinarily  a  church  Is  presumed 
to  be  a  building  used  entirely  for  religious  worship  or  for  purposes 
Incident  to  said  worship,  and  not  used  for  corny  ©rcial  purposes.   It 
Is  to  be  noted  that  the  limitations  provided  in  the  ordinance  under 
consideration  ^oes  to  "schools"  -  "churches"  and  "Theatres",  and 
not  to  places  where  children  may  be  taught,  or  where  religious  ex- 
ercises may  be  held,  or  where  theatrical  performances  may  take 
place.  The  ordinance  in  question  restricting  the  use  of  property 
must  be  strictly  construed,  and,  therefore,  we  cannot  but  give  the 
ordinary  meaning  to  the  words  used,  and  to  hold  that  a  "church"  is 
a  building  devoted  to  religious  worship,  to  the  exclusion  of  com- 
mercial purposes. 
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A  like  conclusion  was  reached  in  the  case  of  STARKE  v. 
PRESQUE  ISLE,  etc.,  139  II.  W.  29,  where  the  Supreme  Court  of 
Michigan  held  that  a  building  in  the  business  district  which  had 
been  previously  occupied  as  a  flour  and  feed  store  and  leased  by 
a  religious  order  did  not  constitute  a  "church"  within  the  meaning 
of  an  act  providing  that  no  license  shall  be  issued  to  establish 
a  new  saloon  within  four  hundred  feet  of  a  church. 

A  like  conclusion  was  reached  by  the  Supreme  Court  of 
New  Jersey  case  of  GEORGE,  et  al.  v.  BOARD  OP  EXCISE  COLTIJISSION, 
63  Atl.  870. 

My  predecessor,  Judge  Long,  arrived  at  a  similar  con- 
clusion as  to  the  use  of  a  portion  of  the  Knights  of  Pythias  Hall 
by  the  Second  Church  of  Christ,  Scientist.  I  agree  with  the  con- 
clusion which  he  reached,  which  will  be  found  in  his  opinions, 
1912-1916,  at  page  577. 

You  are,  therefore,  advised  that  In  my  opinion  the 
occupancy  of  a  portion  of  the  building  mentioned  in  your  letter 
by  the  religious  society  referred  to,  does  not  constitute  that 
building  a  "church",  and  that  the  granting  of  a  permit  for  an 
Automobile  Supply  Station  within  the  prescribed  distance  from 
it,  Is  not  forbidden  by  the  ordinance* 

Yours  very  truly, 


city  Attorney 


Chief  Engineer, 
Fire  Department, 
City  Hall. 
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ec ember  18,  1935, 

SUBJECT:  Phanographio  Reporters  - 
municipal   Court. 

Dear  Siri 

The  payment  of  salary  of  one  of  the  phonographic  re- 
porters of  our  Municipal  Court  having  been  protested  because 
said  reporter  does  not  e  n joy  a  civil  service  status,  said  re- 
porter having  been  appointed  pursuant  to  Section  274o  of  the 
Code  of  Civil  Procedure  rather  than  pursuant  to  the  provisions 
of  Section  55  of  the  Charter  of  the  City  and  County  of  San 
Francisco,  the  question,  therefore,  to  be  answered  is: 

Does  the  State  law  or  Charter  provisions  govern? 

0PINI0H 

In  1924  Section  1  of  Article  VI  of  the  State  Consti- 
tution was  amended  by  the  addition  of  the  following  words: 

"Such  Municipal  Courts  as  may  be  estab- 
lished in  any  city  or  city  and  county** 

Section  11  of  Article  VI  of  the  Constitution  authorises 
the  Legislature  to  make  laws  for: 

"The  manner  in  v^iicli,  the  time  at  whic  , 
the  tern  for  which  the  judges,  clerk3  and  other 
attaches  of  municipal  courts  shall  be  elected  or 
appointed,  the  number  and  qualifications  of  said 
judges  and  of  the  clerks  and  other  attaches,  ex- 
cept as  such  natters  are  otherwise  provided  in 
this  article,  shall  be  prescribed  by  the  legis- 
lature. Trie  compensation  of  the  justices  or 
judges  of  all  courts  of  record,  shall  be  fixed 
and  the  payment  thereof  prescribed  by  the  legis- 
lature." 

Pursuant  to  the  authority  set  forth  in  the  Constitu- 
tion of  the  State  of  California,  the  Legislature  in  1925  passed 
a  comprehensive  law  providing  the  details  for  the  organization 
of  municipal  courts. 

As  the  question  here  only  concerns  phonocraphic  report- 
ers, I  will  confine  myself  to  the  statement  that  the  legislature 
has  upon  two  separate  occasions  exercised  jurisdiction  over 
such  reporters. 
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section  274c  of  the  ^ode  of  Civil  Procedure  provides  In 


'Reporter  a  for  municipal  courts.  Each 
In  tills  ^tate,  a  majority  of'  the  Judg< 


munic- 
lpal  court  in  this  «tate,  a  majority  of  the  Judge s 
concurring,  may,  by  order  entered  upon  the  minutes  of 
tlie  court,  appoint  as  many  competent  phonographic  re- 
porters as  the  business  of  the  court  r.iay  require,  to  be 
known   as  official  reporters  of  siich  court,  and  to  hold 
office  during  the  pleasure  of  the  Judges  of  such  court 
respectively* " 

In  Section  274d  of  the  Code  of  Civil  Procedure,  the  legis- 
lature recognized  the  different  standing  occupied  by  certain  re- 
porters who  are  new  reporters  in  the  Municipal  Court  by  reason  of 
their  prior  occupancy  of  the  same  position  in  or  old  Police  '^ourt, 
superseded  by  the  Municipal  Court. 

It  will  be  noted  that  Section  £?4c,  Code  of  Civil  Pro- 
cedure, is  absolutely  and  positively  opposed  to  the  application 
of  civil  service* 

Our  Charter  provides  that  the  Mayor  sliall  have  the  power 
to  fill  vacancies  occurring  In  Hunicipal  Court  judgeships.  It  has 
been  held  that  the  Governor  is  the  only  empowered  official  to  fill 
such  vacancies* 

STASIS.  1925,  p.  643,  sec*  17, 
WALLACE  v.  PA2HE,  197  Cal.  559, 
HELWIQ  v.  PAXHE,  197  Cal*  524. 

While  our  Charter  places  the  salary  of  a  Municipal  Court 
judge  at  $6000.00  per  annua,  the  Legislature  1ms  fixed  said  salary 
at  $7500*00  per  annum*,  and  it  has  been  held  that  a  city  or  city  and 
county  is  bound  to  pay  such  salary  out  of  the  salary  or  general  fund* 

WALLACE  v.  PA"2EE,  197  Cal.  539. 

The  Constitution  authorizing  the  Legislature  to  fully  legis- 
late as  to  the  affairs  of  the  Municipal  Court,  the  Legislature  having 
provided  how  phonographic  reporters  slxall  be  appointed,  and  Mr* 
Spalding  having  been  duly  and  regularly  appointed  ptirsuant  to  the 
provisions  of  Section  374o,  Code  of  Civil  Procedure,  it  Is  my  opinion 
that  he  is  entitled  to  the  salary  of  his  office,  for,  in  my  opinion, 
the  State  law  and  not  the  Charter  provisions  apply. 

Respectfully, 

Controller  CIMf  AWCRHgf 
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Deoember  24,  1035. 


SUBJECT:   In  Res  Appointment  of  Allen 

to  Position  la  .   .  de  Young 
e  i  .rial  Hut 


V   £ir: 

You  have  t>.      .  as  to  the  possibility  oi  yc 
employing  a  person  for  technical  service  and  investigation 
in  the   .   .  de!       emorlal  huseuu  when  said  person  ha* 
uiade  application  to  become  a  citisen  of  the  United  otates 
but  has  not  received  final  pape,  . 


OPir 


Section  0-jj  of  the  Constitution  or  the  State  of 
California  under  which  our  Charter  is  framed  ^ives  to  a 
municipality  the  right,  amonc  other  things,  as  follows: 

"  -:.=■  -::-  -;:■  to  provide  the  manner  in  l      ;.he 
method  by  which,  the  times  at  which  and  the  terras 
for  which  the  several  county  and  municipal  employees 
shall  he  elected  or  appointed  and  for  their  recall 
and  removal  and  for  their  compensation  and  for  t 
number  of  deputies,  clerks  and  other  employees  t 
each  snail  have  and  for  the  compensation,  method 
of  appointment,  qualifications,  tenure  of  office  and 
removal  of  such  deputies,  clerks  and  other  c      ;s." 

It  was  therefore  bo  potent  for  those  who  framed 
our  present  Charter  to  provide  for  the  qualifications  of 
all  employees  of  the  City  and  County* 

I  charter  framers  exercised  this  privile 
in  Section  7  of  the  Charter  whioh  deals  with  the  quali- 
fications of  employees  insofar  as  residence  and  citizen- 
ship is  concerned.   The  general  provision  in  the  section 
on  citizenship  is  as  follows: 

"All  employees  of  the  city  and  county  siiall  be 
citizens  and  shall  have  been  residents  thereof 
for  at  least  one  year  prior  to  the  appointment 
unless  otherwise  specifically  provided  In  this 
charter •" 

The  exception  is  found  in  a  proviso  in  the  same 
section  winch  reads  as  follows! 
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" Provided,  also,  that  positions  requiring 
expert  or  technical  training;  may,  on  the  recoanenda- 
tion  of  the  department  head  and  the  mayor  and  with 
the  ap  roval  of  the  Civil  Service  Commission  and  the 
Board  of  Supervisors,  by  exempted  from  the  require- 
ments of  tills  section," 

I  am  therefore  of  the  opinion  that  if.  the  position 
which  you  mention  is  one  requiring  expert  or  technical  train- 
ing the  appointment  may  be  made  notwithstanding  the  fact 
that  the  appointee  is  not  a  citizen  of  the  United  States 
provided  the  head  of  the  museum  and  the  mayor,.,  with  the 
approval  of  the  Civil  Service  Commission  and  the  Board  of 
Supervisors,  exempt  the  appointment  from  the  ordinary 
qualification  of  citizenship  required  by  Section  7  'of  the 
Charter. 

Yoti  are  advised  accordingly. 

Very  truly  yours, 


'■":■  £5  |  v  :  .' 


To  - 

Herbert  Pleishhacker,  Esq., 

President,  Park  Commission, 
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ecember  26 ,  1935. 


SUBJECT*  Re:  Whether  Motorcycles  Come  ..ithln 
the  Provisions  of  Ordinance  No* 
4412  (Hew  Series)  Regulating  the 
Construction  and  Dee  of  Buildings 
Used  as  Automobile  Repair  Shops* 

Dear  Sirt 

I  have  your  request  for  an  opinion  as  to  the  applicability 
of  Ordinance  l?o*  4412  (Hew  Series)  regulating  the  construction  and 
use  of  buildings  used  as  automobile  repair  shops,  insofar  as  it  may 
pertain  to  premises  which  are  to  be  used  exclusively  for  the  repair 
of  motorcycles* 

OPINION 

It  must  be  conceded  at  the  outset  that  regulations  regard- 
ing the  use  of  premises  for  a  certain  specified  purpose  (coming  within 
the  provisions  of  the  building  laws)  are  to  be  strictly  construed* 
Therefore,  unless  motorcycles  come  within  the  provisions  of  Ordinance 
No*  4412  (New  Series),  Insofar  as  it  provides  for  "automobile  repair 
shops1*,  the  ordinance  wiU  not  have  the  effect  of  limiting  the  use 
of  buildings  for  the  repair  of  motorcycles* 

Section  1  of  ordinance  No*  4412  (N.  s.),  which  gives  the 
"Definitions",  reads  as  follows s 

"(a)  An  * automobile  repair  auop*,  is  a  build- 
ing where  one  or  more  automobiles  of  any  make,  size  or 
description  *  #  -*." 

Sections  2  and  3  of  Ordinance  4412  (New  Series)  provide 
for  the  place  where  and  the  manner  in  which  an  'automobile  repair 
shop"  may  be  maintained*  There  is  nothing  In  this  ordinance  re- 
lating directly  to  motorcycles* 

It  is,  therefore,  necessary  to  consider  whether  the  term 
"automobile"  is  so  inclusive  a3  to  bring  a  motorcycle  within  its 
meaning* 

e'oster  defines  a  "motorcycle"  as  a  bicycle  having  a 
motor  attached  so  as  to  be  self-propelled"*  - 

Division  I,  Chapter  I,  of  the  Motor  Vehicle  Act,  under 
Section  35,  defines  a  motorcycle  as  follows i 

" 'Motorcycle1 •  A  Motorcycle  is  a  motor  vehic- 
le, other  than  a  tractor,  designed  to  travel  on  not 
more  than  throe  wheels  in  contact  with  the  ground*" 
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There  have  been  occasions  where  the  courts  Have  had  this 
problem  before  them,  1.  e.,  the  distinction  between  automobiles  and 
motorcycles.  The  substance  of  the  definition  is  to  the  effect  that 
the  word  "automobile"  iixdicates  a  motor  driven  vehicle  mounted  on 
four  wheels  and  a  nmotox»cycle"  indicates  a  motor  vehicle  mounted  on 
two  wheels;  an  "automobile"  bein-  defined  as  a  self-propelled  wheeled 
vehicle, and  a  "motorcycle"  as  a  bicycle  having  a  motor  attached  so  as 
to  be  self-propelled.  Therefore,  under  the  definition  of  "automobile" 
it  has  been  held  that  a  "motorcycle"  Is  not  included. 

See:   NEIOHBORS  v.  LIFE  &  CASUALTY  UTS.  CO 

OF  TENNESSKB,  31  S.  W«  (3d)  418,  182  Ark.  556; 

MOORE  V.  LIFE  ft  CASUALTY  IKS.  C  j., 
40  S.  W.  (2d)  405,  405,  162  Tenn.  682j 

DEARDORFF  V.  CONTINENTAL  LIFE  INS.  CO., 
St.  Louis  Mo.,  151  A.  814,  501  Pa.  179; 

COLXER  V.  NORTH  AMERICAN  ACC.  INS.  CO., 
230  K.  Y.  S.  475,  477,  152  Lilac.  701  j 

LANDWEHR  v.  CONTINENTAL  LIFE  I!I3.  CO., 
150  A.  732,  755,  159  Md.  207,  70  A.  L.  R.  1249. 

In  line  with  the  above,  you  are  advised  that  Ordinance  No, 
4412  (New  Series)  is  not  applicable  to  motorcycles  or  a  repair  shop 
to  be  used  exclusively  for  the  repair  of  motorcycles. 

Respectfully, 


Supervisor  Arthur  M.  Browa,  Board  of    <jffl  A'H'oHBIfl 

Supervisors,  City  Hall* 


. 
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December  27,  1935. 

SUBJECT;  Funds  on  Deposit  with  Retirement 
Board  not  Subject  to  Assignment. 
(Spring  Matter). 

Gentlemen  t 

I  have  for  an  opinion  the  legality  of  an  assignment,  made 
by  one  Harry  J.  Spring,  of  "one-half  of  all  right,  title  and  interest 
in  and  to  all  moneys,  funds,  credits,  rights  and  claims  now  existing 
or  hereafter  accruing"  to  the  assignor,  in  your  possession.  This 
assignment  formed  part  of  a  property  settlement  agreement  entered 
into  between  the  aforesaid  assignor  and  his  wife,  Mary  Frances 
Spring,  dated  June  20,  1935,  and  became  one  of  the  provisions  in  a 
decree  For  Permanent  Support  and  Maintenance,  between  the  indicated 
parties,  signed  June  27,  1935  and  recorded  July  1,  1935* 

OPINION 

By  virtue  of  Section  158,  present  charter,  the  Board  of 
Supervisors,  on  ^December  29,  1932,  finally  passed  Ordinance  No. 
9134  (New  Series),  whioh  is  the  administrative  instrument  for  your 
body  and  the  same  is  now  in  effect. 

Under  the  terms  of  Section  18,  of  said  ordinance,  an 
assignment  of  funds  on  deposit  is  expressly  prohibited  and,  by  In- 
ference, the  same  restraint  obtains  as  to  future  contributions,  by 
virtue  of  this  language: 

•The  right  of  a  person  to  a  pension,  an  annuity 
or  a  retirement  allowance,  to  the  return  of  contributions, 
the  pension,  annuity  or  retirement  allowance  itself,  any 
optional  benefit,  any  other  right  or  benefit  accrued  or 
accruing  to  any  person  under  the  provisions  of  this  ord- 
inance and  the  moneys  in  the  fund  created  under  this 
ordinance  shall  not  be  subjeot  to  execution,  garnishment, 
attachment,  or  any  other  process  whatsoever,  and  shall  be 
unassignable  except  as  in  this  ordinance  specifically 
provided. " 

In  view  of  the  foregoing,  the  assignment  entered  into  be- 
tween the  aforesaid  persons  does  not  effectuate  a  change  in  the 
funds  as  held  by  you  for  the  account  of  said  contributor,  and  you 
are  so  advised. 

Respectfully, 

Retirement  Board  CITY  ATTORNEY 

City  Hall. 
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December  27,li-5b. 

SUBJECT!  Where, at  the  Time  of  Injury  to 
Fireman,  no  Provision  of  Luw 
Continues  Benefit  to  Widow  in  the 
Even*  of  Death,  Such  Person  is  not 
Entitled  to  Lenef it  on  Death  of 
Injured  Fireman, 

Gentlemen : 

Some  time  ago  by  letter  you  requested  my  opinion  whether  one 
IJarion  C.  Jordan,  a  widow  of  a  retired  fireman,  is  entitled  to  monthly 

onts  from  your  syEtem  for  her  life,  or  until  her  remarriage,  of  an 
amount  equal  to  the  monthly  retirement  allowance  which  her  husband, 
Prank  Jordan,  received  prior  to  his  death. 

The  h  story  of  the  matter  and  the  basis  for  application  of  our 
opinion  is  as  follows: 

"  rani:  Jordan,  fireman  in  the  San  Francisco 
Fire  Department,  was  retired  because  of  disability, 
on  February  1,1S14,  under  the  provisions  of  Section  4, 
Chapter  VII  of  Article  IX  of  the  Charter*  At  that  time 
he  was  married  to  Anita  Jordan,  the  marriage  having 
taken  place  in  1897 •  The  Retirement  Law,  did  not  then 
provide  for  the  continuation  of  the  retirement  allow- 
ance to  the  widow  after  the  death  of  the  retired 
fireman . 

On  January  29,1921  Anita  L.  Jordan  died.  On  July  7, 
1923  Frank  Jordan  married  a^ain,  the  nai  e  of  his  wife 
being  Karion  C.  Jordan,  who  is  the  same  individual  who 
is  now  applying  for  a  retirement  allowance. 

At  the  time  of  this  marriage,  on  July  7,1923,  the 
Retirement  Law  was  exactly  the  same  as  at  the  time 
Frank  Jordan  retired,  that  is,  it  did  not  provide 
for  the  continuation  to  a  widow,  of  the  retirement 
allowance  which  her  husband  drew  as  a  retired  - ireman. 
At  the  general   election  in  1924,  however,  section  4, 
referred  to  above,  was  amended  to  provide  that  the 
retirement  allowance  of  the  retired  fireman  should 
continue  after  his  death,  to  his  wido?/,  regardless 
of  the  date  of  marriage.  Tills  amendment  became 
effective  in  January, 1925. 

The  provisions  of  the  Retirement  Law  under  which 
retirement  allowances  were  contiraied  to  widows, 
remained  unchanged  until  January  8,1932,  when  the 
so-called  "new  Charter"  became  effective.  Subdivision 
(a)  section  169  of  this  Charter,  provides  that  the 
retirement  allowance  shall  be  continued  to  the  surviv- 
ing widow  only  if  she  was  married  to  the  deceased, 
retired  fireman  at  least  one  year  prior  to  the  date 
of  his  retirement.  This  provision  is  now  and  has 
been  continuously  in  effect  since  January  8,1932" 


. 
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OPINION 

Under  the  decision  In  the  case  or  r.ary  C'.;ea  v.  Jesse  B. 
Cook,et  al.t  reported  in  '.'olume  176  Gal .£.659,  the  petition  of  the 
widow  herein  for  a  continuation  of  the  pension  to  her  must  be  denied. 

The  doctrine  announced  in  the  aforesaid  matter  was  to  the  point 
t:  at  the  provisions  of  the  Charter  in  effect  at  the  time  of  the 
happening  of  the  contingency  upon  which  the  pension  is  provided  is 
the  measure  of  the  benefit  to  be  enjoyed.  The  law  o eratin^  when  the 
pensioner  was  injured  did  not  under  any  circumstances  continue  the 
benefit  to  the  widow,  and,  because  of  this, I  can  see  no  authority 
for  your  continuing  the  pension  to  the  petitioner  herein. 

Respectfully, 
City  Attorney. 


RETIREMENT   BOARD. 
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